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S. 3369 — The DISCLOSE Act

Senator Sheldon Whitehouse (D-RI) has introduced S. 3369, a modified version of the
DISCLOSE Act (Democracy is Strengthened by Casting Light on Spending in Elections),
formerly introduced as S. 2219.

The new bill makes two significant changes to the previous version of the DISCLOSE
Act by removing an onerous and time consuming “Stand-by-Your-Ad” provision and
also changing the legislation’s effective date from July 1, 2012 to January 1, 2013. The
legislation is still heavily flawed and severely infringes on First Amendment rights to free
speech.

While the stated goal of S. 3369 is to increase disclosure of spending to elect or defeat
candidates, this radical proposal will chill speech by forcing nonprofits to drastically alter
their fundraising and public advocacy efforts, creating a vague new rule defining express
advocacy, and introducing new and unnecessary disclosure requirements and definitions.

Not surprisingly, several provisions in this iteration of the DISCLOSE Act present
significant First Amendment problems, which will generate litigation with a good chance
of success.

The following is an analysis of four primary shortcomings of this speech-stifling legislation.

Key Flaw #1: The bill would force nonprofits to radically alter their fundraising and
public advocacy efforts.

Current law defines a so-called “electioneering communication” as a broadcast ad that
mentions the name of a candidate within 60 days prior to a general election or 30 days
before a primary. The bill would significantly expand that definition. The new time
period would be from January 1 to Election Day of each election year for congressional
candidates.

Therefore, if the bill became law the following ad would be considered an electioneering
communication subject to burdensome restrictions, if aired on January 2 of an even
numbered year in the district of a hypothetical congressman, John Doe, who is running
for reelection and facing a September primary:

[Pelosi]: Hi. I’'m Nancy Pelosi, lifelong Democrat and former Speaker of the House.
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[Gingrich]: And, I’'m Newt Gingrich, lifelong Republican, and I used to be Speaker too.

[Pelosi]: We don’t always see eye-to-eye, do we, Newt?

[Gingrich]: No, but we do agree that our country must take action to address climate change.

[Pelosi]: We need cleaner forms of energy, and we need them fast.

[Gingrich]: If enough of us demand action from our leaders, we can spark the innovation we need.
On screen: Call Congressman John Doe and urge him to vote for HR 10000. 202-224-3121
Paid for by American Action for the Environment.

There is scant justification for forcing any additional disclosure on such an ad by this hypothetical group.
Yet, S. 3369 would do just that.

American Action for the Environment (AAFE) would face several bad choices in funding such an ad. It
might have to disclose donors to the public, as required by the bill, several of whom might work for utilities
or coal industries. Those donors might have supported the group’s clean water efforts in response to an
appeal for funds on that specific basis, but had not thought to earmark their checks.

Under this bill, AAFE would report these donors to the Federal Election Commission (FEC), where they
would be publicly listed, and may find it difficult to keep their jobs. Worse yet, a donor may not even agree
with the ad, but could be listed as a major donor on the ad itself.

Under the Act, AAFE could set up a special bank account and deposit into it only funds from donors who
want to support ads that might run in even-numbered years. But that would massively complicate their
fundraising efforts, which are already difficult in this economy.

On this issue, the Supreme Court has previously ruled in Citizens United v. FEC that the existence of
an alternative way of engaging in speech—in that case PACs—did not save a prohibition on the use of
general-treasury funds to pay for political advertisements.

A near certain result of this new mandate would be that AAFE and other organizations would witness a
dramatic increase in their fundraising costs, their donations would decline, or some combination of the two
would occur. Alternatively, many groups would avoid lobbying ads during even numbered years, when
many important bills become law.

And what of their donors? The Act’s segregated funds provisions require donors to choose between their
rights under NAACP v. Alabama, the seminal case that allows advocacy groups to shield their membership
lists, and their rights under Citizens United. Under this law, they cannot exercise both by keeping membership
payments and donations private while still contributing to a group’s general fund.

Similarly, donors—many of whom are unfamiliar with campaign finance laws—would have to affirmatively
request that their funds not be used on campaign activity in order to remain anonymous. Current law
mandating disclosure only when funds are given to further independent expenditures or electioneering
communications is sufficient to provide transparency. As written, current law also avoids the misleading
possibility that contributors to a group, whether the NRA or the Sierra Club, who do not specifically
earmark their contributions, may be associated with advertisements they had no part in developing, and
with which they may disagree.

Key Flaw #2: The new definition of the “functional equivalent of express advocacy” is vague.
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There is a new definition for express advocacy in the bill that we believe is unconstitutional. Despite
claiming to be a “pure disclosure” proposal, it adds a new and indecipherable definition to a core element
of campaign finance law. The bill would expand the standard for express advocacy where the law defines
independent expenditures if an ad:

Expressly advocates the election or defeat of a clearly identified candidate, or is the functional
equivalent of express advocacy because, when taken as a whole, it can be interpreted by a
reasonable person only as advocating the election or defeat of a candidate, taking into account
whether the communication involved mentions a candidacy, a political party, or a challenger to a
candidate, or takes a position on a candidate’s character, qualifications, or fitness for office.

Similar definitions for regulating speech have repeatedly been struck down by federal courts as
unconstitutionally vague. Doubtless, one could show 50 ad scripts to a randomly-selected group of U.S.
Senators and Representatives, and its members would disagree as to which are issue advocacy and which
are “the functional equivalent of express advocacy.” If individuals who have gone through federal elections
cannot agree, how can grassroots organizers, many of whom may be new to politics? How is a group to
know, in advance, that it has not run afoul of this vague provision? Ultimately, this definition is nothing
more than an invitation to burdensome and costly investigations and litigation by federal officials.

The provision is also harmful because the Federal Election Campaign Act uses “expenditures” to define
which organizations become forced to register with the FEC as Political Action Committees. Were such
a broad definition upheld by a court and actually applied, it would instantly convert large numbers of
nonprofit organizations into PACs. This would include numerous organizations that never specifically
advocated for the election or defeat of candidates for office.

Key Flaw #3: The Act is a solution in search of a problem. Current law already requires disclosure of

all spending on independent expenditures and electioneering communications and all contributions to
further such communications.

2 U.S.C. 434(c) requires that groups report independent expenditures greater than $250.

Current law already provides for disclosure of independent expenditures. This includes the name of the
group, individual, or other entity that is doing the spending, the date on which it occurred, the amount spent,
the candidate who benefits from the independent expenditure, the purpose of the expenditure, and a statement
certifying the expenditure was made without coordination between the party authorizing the communication
and the candidate to whom it promotes. This existing regulation requires that the expenditure reporting
follow the money—both who gives and who receives. For example, in the 2010 Massachusetts Senate race,
TeaPartyExpress.org spent hundreds of thousands of dollars on independent expenditures. However, their
politicalactioncommittee,called Our Country Deserves Better PAC, wasthesourceofthe funds. Asimplesearch
ofthe FEC website shows that both of these names are listed on the filing papers, along with the names of any
person who donated money that furthered the production of the communication. An example is shown below:
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SCHEDULE A

ITEMIZED RECEIPTS
All Listed Line Numbers

Committee: OUR COUNTRY DESERVES BETTER PAC - TEAPARTYEXPRESS.ORG
There are a total of 1111 Hemized Receipts
Displaying 1 through 500
Frevieus Fage Page 10£3[123] Next Bage:
[ Employer [ Date [ Amount (31
R M | . [t | femmes

Q NHONE 01012010 500.00
PO BOX 8000 #263 RETIRED 800.00
MESQUITE, Nevada 89024

Mr. DON WILLIAMS HONE 01012010 25.00
1615 EVE DRIVE EETIRED 250.00
COMCORD, Califormia 24521

Dr. DONALD LIDSTER HONE 01022010 10000
47-109 EL MENARA RETIRED 530.00
FALM DESERT, California #2260

Reporting also follows where the money in independent spending goes. A separate tab on the FEC report
shows the disbursements by the group—to whom each payment was made and for what purpose. Consider
the example below:

'RIISS0 MARSH - ASSOCTATES, INC.

2

B

L

dnvmtEgreld: TS

e YD BerBecin o OB =S LT

'RIISS0 MARSH - ASSOCTATES, INC.

inomtEgueld: 010
Calenas T e Dot r O Sl =SHTLT

2 U.S.C. 434(f) requires groups to report “electioneering communications” when they exceed $1,000.

Current law also requires reporting of “electioneering communications.” This mandates the disclosure of
the identity of the person making the disbursement, any person sharing or exercising direction or control
over the activities of such person, the custodian of the books and accounts of the person making the
disbursement, the principal place of business of the person making the disbursement (if not an individual),
each amount exceeding $200 that is disbursed, the person to whom the expenditure was made, and the
election to which the communication pertains. Contributions made by individuals that exceed $1,000 are
disclosed and accompanied by the individual’s name and address.

As with independent expenditures, the reporting of electioneering communications also tracks the money.
Looking again at the Massachusetts Senate election in January 2010, a quick search of the FEC database
shows that the ambiguous-sounding group “Citizens for Strength and Security” spent $265,876.96 for a
communication on January 13, 2010. While the name of the group may not reveal much, the list of donors
who funded the electioneering communication do; the eight donations listed came from two labor unions:
the Service Employees International Union and Communications Workers of America. Such concerns that
corporations like Exxon Mobil could set up “shadow groups” to funnel money for political advertisements
are unfounded. That spending would be tracked just as the disbursements by “Citizens for Strength and
Security” were.
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SCHEDULE 9-A PAGE 14 _ECTIONEERING COMMURNICATIONS
Donation(s) Received
< v idual, or Qualified Nonp Making the
Full Name of Doncr o ot e -
SEW CITIZENS POA STRENGTH AND SECUAITY
E W o eliv oy D) MO e wnd S, ] Ghece T OfRrem an pre custy teponed
= 12 08 2009 e s 2. FEC Ideniification Humk-
1900 esachusats Avanee, NV Amunt wASimron oo 008 £ =
1000000 0 Fiagme of Emplover o Frincgal Place of Business ) Cesuplicn
oty zp
i €038
Wastington Transcton|D:  Fa200008 P N ILE R
s This Smwment 4. Covering Period
B. Fultare d b I - " e s
a1 13 2010
il o 2 a0 0 rrenes .
Maling Address o Donr ) Daw of Public Distribution(s) ", ¢ | ®;5 "7 2474 (b) Communication Thie _Twswme
1900 Masszchusets Avanug, NIV Amunt
Jm0a0 The filer is sin}: @ [] wowas [ wd (11 CPR 114
cly zp mummc,_ 11 CFR1141E
i 038
Wastington Transcion|D: - F32.000007
" i ] omer speary: 537 Potics o
C. Full Narre of Coney
D of Recepl Were the for the sls a -] ol ]
Communizations Worker cAmarica bl o N from wa bank account?
Wi Adiress f Dot il 13 2010 w_‘unea-n“ of Records
501 Thig Stieet, Y Amnt php—
10000000 BT
] e o T8 M Sl N
©) City. Stale and 2P Cooe
i 2001
‘Washington o Transction |D: - F32000002 Weskingan oo —
D. Full Nare of Dencr o Mame of Empicyer or Frinopal Pace of Eusiness o Oocupation
: Dk of Recegl e For Swegin Ana Sty Treasner
SEW wu oolilry v
_ 01 13 2010
Wil Az f Do
1200 Massachusatis Avanue, NV Amnl Total Donations This Siawment 125091200
10000000
oy T Zp
Wastington e 06 TransctonID:  Fa200003 Toual This pune
rdier panally of penufy | ety Ihal iy sislement @ IFee. CONRCT N cOMplete.
TVEE Of PEINT MAME OF PERSON COMPLETING FORM

Similarly, nonprofit groups, such as 501(c)(4)s, are also subject to the same kind of disclosure when they
commit to running electioneering communications. FEC records show that Susan B. Anthony List Inc., a
501(c)(4), spent $32,840.00 on creating and airing a radio advertisement called “Truth.” The funding for
the ad came from another group, Wellspring Committee, Inc, which is clearly identified on the form.

Froanoss.POE FEG FoRM B (Rov. 1 2Eeor
| PacE o4
S ——
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Image# 28991364109
SCHEDULE 9-B PAGE a/sa
Disbursement(s) Made or Obligations

A, Full Name (Last, First, Middle Initial) of Payee
SRH Media

Mailing Address of Payce

2204 Countryside Drive

Date of Disbursement or Obligation
MM D D ' ~ ¥ v v
O 5 19 2008

Armount

32840.00

CTity State Zip Code
Silver Spring nMD 20905 Communication Date

Name of Employor Gocupation Mo m . B B v x w w

Hthed 05 19 2oo0s
Transction 1D = F93.000001

Purpose of Disbursement (ncluding Titla(s) of communication(s))
Truth Radio Ad

MName of Federal Candidate Office Soughts Houso State: Y DisbursementObligation For: 2008

Heather Wilson x| Senate X Primary General

District: -
ra4 aoooaz President Other (specify)
Name of Federal Candidate Office Sought: House State: Disbursement'Obligation For:
Senate Primary General
District:

President Other (specify)

Name af Fadaral Candicdara Oyefima Seanimh [Er T Mishi rsamant/Cihliaation For:

Other disclosures required by existing law

In addition to the above reporting requirements, existing law requires that any organization organized under
section 527 of the tax code must also file its donors who donate more than $200 in the calendar year with the
IRS. In turn, that information is publicly listed. Moreover, any group whose “major purpose” is the funding
of express advocacy expenditures—whether organized under section 527 or some other provision—would
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also become a PAC, subject to additional, ongoing reporting to the FEC, including the names of all donors
of more than $200 to the group. Finally, all independent expenditures and electioneering communications
already must include “disclaimers” clearly stating who is paying for the ad.

Key Flaw #4: The rule regarding covered transfers is likely unenforceable and will be a nightmare for
many nonprofits.

The bill requires any entity transferring $10,000 or more in funds to a “covered organization™ to disclose its
donors if a donor knew or “should have known” that the “covered organization”—a definition that includes
corporations, labor unions, trade associations, 527s, and nonprofit 501(c)(4) organizations—would make
expenditures or electioneering communications of $50,000 or more in the coming two years, or had made
such expenditures in the prior two years. The look-back requirement is bad enough; a donor may not know
of those expenditures by another, unrelated organization, and has no safe-harbor even if it inquires of
the receiving organization and receives an innocent but incorrect answer. The look-forward requirement,
however, is worse. If the donating organization does not “designate[], request[], or suggest[]” that the
donation be used for “campaign-related disbursements,” and does not make the donation in request to a
“solicitation or other request” for “campaign-related disbursements,” and does not “engage[] in discussions
... regarding ... campaign-related disbursements”—all separate liability triggers—how is it supposed to
know that the organization will spend $50,000 on “campaign-related disbursements”?

The provision seems designed to trip up the unwary and provide a means for post-hoc investigations of
unsuspecting organizations.

Conclusion

Although S. 3369 removes onerous and untenable disclaimer requirements present in the previously-
introduced version of the DISCLOSE Act, this legislation still piles enormous costs on nonprofits and
other speakers—costs that are certain to chill speech, and which appear intended to accomplish indirectly,
through costly and arbitrary compliance provisions, what Congress may not do directly: silence disfavored
speakers.
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GUARANTEE of QUALITY SCHOLARSHIP

The Center for Competitive Politics is committed to delivering the highest quality and most reliable
research on issues related to campaign finance, political speech, First Amendment rights, and related
topics.

The Center guarantees that all original factual data are true and correct and that information attributed
to other sources is accurately represented.

The Center encourages rigorous critique of its research. If the accuracy of any material fact or reference

to an independent source is questioned and brought to the Center’s attention with supporting evidence,

the Center will respond in writing. If an error exists, it will be corrected in subsequent printings and
distributions. This will constitute the complete and final remedy under this guarantee.

Published by the Center for Competitive Politics. All information is from sources considered reliable,
but may be subject to inaccuracies, omissions, and modifications.

The Center for Competitive Politics (CCP) is a 501(c)(3) nonprofit organization based in Washing-
ton, DC. CCP’s mission, through legal briefs, studies, historical and constitutional analyses, and
media communication is to promote and defend citizens’ first amendment political rights of speech,
assembly, and petition, and to educate the public on the actual effects of money in politics and the
benefits of a more free and competitive election and political process. Contributions to CCP are tax
deductible to the extent allowed by law.

2011 Center for Competitive Politics

Material from this document may be copied and distributed with proper citation.
124 S. West Street Suite 201
Alexandria, Va 22314

(703) 894-6800
http://www.CampaignFreedom.org
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