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April 13, 2015 

 

The Honorable Sebastian Ridley-Thomas 

P.O. Box 942849 

Room 2176 

Sacramento, CA 94249-0054 

The Honorable Shannon L. Grove 

P.O. Box 942849 

Room 4208 

Sacramento, CA 94249-0034 

 

 

Re:  Significant Constitutional and Practical Issues with Assembly Bill 1494 

 

 

Dear Chair Ridley-Thomas, Vice Chair Grove, and members of the Assembly Elections and 

Redistricting Committee: 

 

On behalf of the Center for Competitive Politics, I respectfully submit the following 

comments to highlight serious constitutional and practical problems presented by Assembly Bill 

1494. This legislation would impose a 10% tax on all independent expenditures, within 5 days of 

such expenditures being reported to the Secretary of State. The funds would be used for the 

strikingly vague “purpose of increasing transparency in political campaigns, civic engagement, 

and voter registration and turnout.” This tax would violate the First and Fourteenth Amendments 

to the United States Constitution, as interpreted by the United States Supreme Court. 

 

The Center for Competitive Politics is a nonpartisan, nonprofit 501(c)(3) organization 

that promotes and protects the First Amendment political rights of speech, assembly, and 

petition. It was founded in 2005 by Bradley A. Smith, a former Chairman of the Federal Election 

Commission (FEC). In addition to scholarly and educational work, the Center is actively 

involved in targeted litigation against unconstitutional laws at both the state and federal levels. 

For instance, we presently represent nonprofit, incorporated educational associations in 

challenges to state campaign finance laws in Colorado and Delaware, and are involved in 

pending litigation against the state of California. 

 

If enacted, there is a high likelihood that A.B. 1494 would be found unconstitutional if 

challenged in court. A defense of the statute would cost the state a great deal of money, and 

would distract the Attorney General’s office from meritorious legal work. Additionally, courts 

often award successful plaintiffs legal fees when they must sue state governments to vindicate 

their constitutional rights. Such awards often amount to several hundred thousand dollars. 

 

A.B. 1494 poses grave constitutional problems because it burdens a particular type of 

speech – independent expenditures – based solely upon their political content. For decades, the 

Supreme Court has explicitly forbidden government burdens upon First Amendment activity that 



 

2 
 

are based upon a speaker’s identity or message. A.B. 1494 is a particularly egregious example in 

that it regulates speech based upon both its content and the type of speaker. Moreover, because it 

only targets some speakers, A.B. 1494 violates not only the First Amendment, but also the Equal 

Protection Clause of the Fourteenth Amendment. 

 

I. A.B. 1494 singles out just one type of First Amendment activity – 

independent expenditures – thus violating decades of United States Supreme 

Court jurisprudence that prohibits content-based restrictions on speech. 

 

“Above all else, the First Amendment means that government has no power to restrict 

expression because of its message, its ideas, its subject matter, or its content. To permit the 

continued building of our politics and culture, and to assure self-fulfillment for each individual, 

our people are guaranteed the right to express any thought, free from government censorship… 

Any restriction on expressive activity because of its content would completely undercut the 

‘profound national commitment to the principle that debate on public issues should be 

uninhibited, robust, and wide-open.’”
1
 

 

The preceding language from the United States Supreme Court is sufficient to 

demonstrate A.B. 1494’s unconstitutionality. Nevertheless, against this backdrop, we provide a 

more detailed analysis of why content-based speech restrictions are unconstitutional.
2
 In the 

words of the Supreme Court, “[i]n order to justify such differential taxation, the state must show 

that its regulation is necessary to serve a compelling state interest, and is narrowly drawn to 

achieve that end.”
3
 A.B. 1494 imposes differential taxation, yet the state can provide no such 

justification. 

 

As a general principle, “[r]egulations which permit the Government to discriminate on 

the basis of the content of the message cannot be tolerated under the First Amendment.”
4
 In 

particular, “content-based restrictions must satisfy strict scrutiny, i.e., they must be narrowly 

tailored to serve a compelling government interest.”
5
 This is particularly resonant in the political 

speech context because, as the Supreme Court recognized in Buckley v. Valeo, “[d]ebate on the 

qualifications of candidates [is] integral to the operation of the system of government established 

by our Constitution.”
6
 

Taxes, like A.B. 1494’s 10% provision, operate to burden speech. The Supreme Court 

has repeatedly recognized that “[s]peech cannot be financially burdened, any more than it can be 

punished or banned.”
7
 “Plainly a community may not suppress, or the state tax, the 

dissemination of views because they are unpopular, annoying or distasteful.”
8
 “A statute is 

                                                      
1 Police Department of Chicago v. Mosley, 408 U.S. 92, 95-96 (1972) (citations omitted). 
2 See also, e.g., Leathers v. Medlock, 499 U.S. 439, 447 (1991); Cohen v. California, 403 U.S. 15, 24 (1971); Street v. New York, 

394 U.S. 576 (1969); New York Times Co. v. Sullivan, 376 U.S. 254, 269-70 (1964); NAACP v. Button, 371 U.S. 415, 445 (1963); 

Wood v. Georgia, 370 U.S. 375, 388-89 (1962); Terminiello v. Chicago, 337 U.S. 1, 4 (1949); De Jonge v. Oregon, 299 U.S. 353, 

365 (1937). 
3 Arkansas Writers’ Project, Inc. v. Ragland, 481 U.S. 221, 231 (1987). 
4 Regan v. Time, Inc., 468 U.S. 641, 648-649 (1984). 
5 Pleasant Grove City v. Summum, 555 U.S. 460, 469 (2009) (parsing distinction between government and private speech) 

(citations and quotation marks omitted). 
6 424 U.S. 1, 14 (1976). 
7 Forsythe County v. The Nationalist Movement, 505 U.S. 123, 135 (1992).  
8 Murdock v. Pennsylvania, 319 U.S. 105 (1943) (emphasis added). 
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presumptively inconsistent with the First Amendment if it imposes a financial burden on 

speakers because of the content of their speech.”
9
 A.B. 1494 does just that – it burdens 

independent expenditures, as such. 

 

Consequently, to successfully defend A.B. 1494 against a First Amendment challenge, 

California would have to overcome the presumption that it is unconstitutional. This would 

require a showing that:  (1) the law furthers a compelling government interest, and (2) it is 

narrowly tailored to that interest. In the context of First Amendment activity, the Supreme Court 

only recognizes one such interest:  prevention of actual or apparent quid pro quo corruption. 

Indeed, just last term, the Court reiterated the contours of this standard in McCutcheon v. FEC.
10

 

The Chief Justice’s analysis bears repeating in its entirety: 

 

In a series of cases over the past 40 years, we have spelled out how to draw the 

constitutional line between the permissible goal of avoiding corruption in the 

political process and the impermissible desire simply to limit political speech. We 

have said that government regulation may not target the general gratitude a 

candidate may feel toward those who support him or his allies, or the political 

access such support may afford. “Ingratiation and access . . . are not corruption.”
11

 

They embody a central feature of democracy—that constituents support 

candidates who share their beliefs and interests, and candidates who are elected 

can be expected to be responsive to those concerns. 

 

Any regulation must instead target what we have called “quid pro quo” corruption 

or its appearance.
12

 That Latin phrase captures the notion of a direct exchange of 

an official act for money.
13

 “The hallmark of corruption is the financial quid pro 

quo:  dollars for political favors.”
14

 Campaign finance restrictions that pursue 

other objectives, we have explained, impermissibly inject the Government “into 

the debate over who should govern.”
15

 And those who govern should be the last 

people to help decide who should govern. 

 

From a purely logical standpoint, it is difficult to see how a tax on independent speech – 

as opposed to speech coordinated with candidates – would target this understanding of 

corruption. Thus, even if A.B. 1494 did further some anticorruption interest, it certainly is not 

narrowly tailored. It taxes just one form of expressive activity (indeed, a very important kind), 

which poses no greater threat of actual or apparent corruption than any other, non-taxed, activity 

the First Amendment protects. 

 

More to the point, A.B. 1494 plainly does not target quid pro quo corruption. This is 

perhaps because it was never intended to. It merely suppresses First Amendment activity that 

some members of the Assembly do not like. In the words of Assemblyman Marc Levine, who 
                                                      
9 Simon & Schuster, Inc. v. Members of the New York State Crime Victims Board, 502 U.S. at 115 (emphasis added), citing 

Leathers, 499 U.S. at 447.  
10 134 S. Ct. 1434, 1441-42 (2014) (emphasis in original). 
11 Citizens United v. Federal Election Commission, 558 U.S. 310, 360 (2010).  
12 See id., at 359.  
13 See McCormick v. United States, 500 U.S. 257, 266 (1991).  
14 FEC v. National Conservative Political Action Committee, 470 U.S. 480, 497 (1985). 
15 Bennett, supra, at ______, 131 S. Ct. 2806, 2826 (2011).  
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introduced this bill, “[b]y taxing this behavior that has not been good for the democratic process, 

we can begin investing again in bringing Californians into the electoral process.”
16

 But under the 

United States Constitution, the government “may not regulate the secondary affects of speech by 

‘suppressing’ the speech itself. A city may not, for example, impose a content based fee or 

tax.”
17

 

 

A.B. 1494 violates the First Amendment by imposing a content-based burden upon “a 

venerable means of communication that is both unique and important.”
18

 Thus, it is 

unconstitutional as written. 

 

II. A.B. 1494 discriminates against a class of speaker – those who wish to speak 

about politics independent of any campaign – despite various Supreme Court 

pronouncements that such expenditures are fundamental First Amendment 

rights. Thus, it flouts binding precedent and raises equal protection concerns. 

 

A.B. 1494 might be read as a legislative backlash against the United States Supreme 

Court’s 2010 decision in Citizens United v. FEC.
19

 In Citizens United, the Court held that, 

because independent expenditures are made independent of any candidate, they pose no danger 

of actual or apparent quid pro quo corruption. Thus, there is no constitutionally sufficient 

governmental interest in banning entities like corporations and labor unions from making them.
20

 

Logically, there is also no governmental interest in burdening that right. After all, as has been 

recognized for most of the Republic’s history, “the power to tax involves the power to 

destroy,”
21

 and citizens need not trust their fundamental liberties to the restraint or prudence of 

the California Legislature. 

 

Some may regard Citizens United as an unpopular ruling. Assemblyman Levine has also 

publicly stated that “[i]t is easy to make the case that independent spending is having negative 

impacts on the political process.”
22

 Indeed, a typical intent of a tax is to discourage the regulated 

activity. Nevertheless, a state legislature cannot burden the exercise of a foundational First 

Amendment right, particularly one that the Supreme Court has explicitly, unequivocally, and 

recently recognized. More specifically, “the Government may not impose a tax upon the 

expression of ideas in order to discourage them.”
23

 

 

Of course, A.B. 1494 also violates the guarantee of equal protection of the laws, because 

it does not tax expenditures by candidate committees themselves. While valid, that objection puts 

the cart before the horse – just as independent expenditures cannot be taxed, neither can 

expenditures by candidate committees. All who wish to participate in the political process may 

                                                      
16 John Myers, “Bay Area Legislator Says Fight Outside Campaign Cash … By Taxing It,” KQED News. Retrieved on April 13, 

2015. Available at:  http://ww2.kqed.org/news/2015/03/02/bay-area-legislator-says-fight-outside-campaign-cash-by-taxing-it/ 

(March 2, 2015). 
17 Los Angeles v. Almameda Books, Inc., 122 S. Ct. 1728, 1739 (2002) (Kennedy, J., concurring). 
18 City of Ladue v. Gilleo, 512 U.S. at 54 (1994). 
19 558 U.S. 310, 372 (2010). 
20 Id. at 360-61. 
21 McCulloch v. Maryland, 17 U.S. 316, 431 (1819) (Marshall, C.J.). 
22 Ibid. 16. 
23 Speiser v. Randall, 357 U.S. at 536 (1958) (Douglas, J., concurring). 



 

5 
 

do so, unencumbered by any regulation that is not narrowly tailored to preventing quid pro quo 

corruption. 

 

Circling back to Citizens United will underscore this conclusion. In addition to its 

pronouncement regarding independent expenditures, that decision prohibited states from forcing 

corporations to speak through other entities, such as corporate PACs.
24

 The Court explicitly held 

that the federal ban on corporate speech remained “a ban on corporate speech, notwithstanding 

the fact that a PAC created by a corporation can still speak.”
25

 Central to this reasoning was the 

cost of operating a PAC:  Because PACs are “burdensome alternatives” that are “expensive to 

administer,”
26

 requiring corporate speakers to engage in political communications through these 

entities is unconstitutional (just as imposing an outright tax is). 

 

* * * 

 

Although A.B. 1494 would almost certainly be invalidated if it were enacted as written, it 

would do irreparable harm during whatever brief window it remains in force. This legislation 

would chill the speech of those who wish to make independent expenditures, reduce the quantity 

of speech for those who do speak (by 10%, at a minimum), and even prevent some speakers from 

engaging in expressive activity at all. This is a result that the Constitution simply would not bear. 

As the Supreme Court has repeatedly recognized, “loss of First Amendment freedoms, for even 

minimal periods of time, unquestionably constitutes irreparable injury.”
27

 

 

 The Center recognizes, of course, that these serious constitutional issues were likely 

unintended. Nevertheless, members of the Assembly must realize these serious constitutional and 

practical issues as they contemplate this bill. 

 

Thank you for considering this analysis of Assembly Bill 1494. Should you have any 

further questions regarding these issues or any other campaign finance proposals, please do not 

hesitate to contact the Center at (703) 894-6800 or by e-mail at either 

adickerson@campaignfreedom.org or mnese@campaignfreedom.org. 

 

Respectfully yours, 

     
Allen Dickerson    Matt Nese 

Legal Director     Director of External Relations 

Center for Competitive Politics  Center for Competitive Politics 

                                                      
24 Citizens United, 558 U.S. at 337-338. 
25 Id. at 337. 
26 Id. 
27 Elrod v. Burns, 427 U.S. at 373. See also International Dairy Foods Association v. Amestoy, 92 F.3d 67, 71 (2d Cir. 1996) 

(“Irreparable harm is injury for which a monetary award cannot be adequate compensation. It is established that the loss of First 

Amendment freedoms, for even minimal periods of time, unquestionably constitutes irreparable injury.”) (citations and quotation 

marks omitted).  


