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November 16, 2015 

 

BY EMAIL (GingerAldrich@mt.gov) 

 

State Administration and Veterans' Affairs (“SAVA”) Interim Committee,  

Montana State Legislature 

c/o: Ginger Aldrich, Committee Staff Attorney 

PO Box 201706 

Helena, MT 59620-1706 

 

 Re:   Proposed Changes to Admin. Rules of Mont. § 44.11.101 et seq.  

  (Commissioner of Political Practices) 

 

Dear Chair Brown, Vice Chair Bennett, and Members of the SAVA Committee: 

 

The Center for Competitive Politics (“CCP”) understands that the Commissioner of 

Political Practices (“CoPP”) has submitted proposed changes to his agency’s regulations for your 

Committee’s review, pursuant to the Montana Administrative Procedure Act.1  CCP has worked 

diligently with the CoPP over the past several months to attempt to remedy major deficiencies in 

the proposed rules.2  While the latest version of the proposal submitted to the Committee has 

addressed some of these concerns, the CoPP’s rules still contain far too many legal infirmities to 

pass muster with the Constitution and the statute duly enacted by the Montana Legislature. 

 

Specifically, the proposed rules: 

 

 Provide no clear standards whatsoever for determining when a group will be regulated 

as an “incidental committee”; 

 Provide no clear standards whatsoever for determining when a group’s “primary 

purpose” becomes that of an “independent committee”; 

 Gives unlimited discretion to the CoPP to make these determinations; 

 Goes far beyond the statute in regulating “coordination”; 

 Introduces an infinitely open-ended standard for regulating communications as 

“electioneering communications” that is found nowhere in the statute. 

 

                                                 
1  Mont. Code Ann. § 2-4-401 et seq. 

 
2  See Center for Competitive Politics comments dated Jul. 14, 2015, available at http://www.campaignfreedom.org/wp-

content/uploads/2015/07/2015-07-14_Wang-CCP-Comments_MT_COPP-Rulemaking.pdf and Aug. 18, 2015, available at 

http://www.campaignfreedom.org/wp-content/uploads/2015/08/2015-08-18_Wang-CCP-Comments_MT_COPP-

Rulemaking.pdf. 

http://www.campaignfreedom.org/wp-content/uploads/2015/07/2015-07-14_Wang-CCP-Comments_MT_COPP-Rulemaking.pdf
http://www.campaignfreedom.org/wp-content/uploads/2015/07/2015-07-14_Wang-CCP-Comments_MT_COPP-Rulemaking.pdf
http://www.campaignfreedom.org/wp-content/uploads/2015/08/2015-08-18_Wang-CCP-Comments_MT_COPP-Rulemaking.pdf
http://www.campaignfreedom.org/wp-content/uploads/2015/08/2015-08-18_Wang-CCP-Comments_MT_COPP-Rulemaking.pdf
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 For these reasons, which are discussed in more detail below, CCP urges the Committee to 

recommend amendment or rejection of the CoPP’s proposed rules.3 

 

A) The Proposed Rules Give the CoPP Sole and Unlimited Discretion to 

Determine When to Regulate a Group as an “Incidental Committee.” 

 

The CoPP’s proposed rules provide that: 

 

An incidental committee is a political committee that does not have the primary 

purpose of supporting or opposing candidates or ballot issues. Incidental committee 

reportable election activity may consist of:   

(a)  making one or more expenditures; 

(b)  accepting one or more designated contributions; or 

(c)  accepting one or more contributions in response to an appeal.4   

 

 While this definition of an “incidental committee” has the appearance of being narrowly 

worded, upon closer inspection, it becomes apparent that it is infinitely open-ended.  While the 

statute contains relatively narrow and objective definitions for the terms “support or oppose,”5 

“expenditure,”6 and “contribution,”7 these are not the exclusive factors the CoPP is proposing to 

use to determine a group’s status as an incidental committee. 

 

 Instead, a group may also become an incidental committee under the proposed rule if it 

engages in any “reportable election activity.”  The first hint of this is in the “may consist of” clause 

in the proposal.  In other words, activities triggering incidental committee status may include, but 

are not limited to, making expenditures or accepting contributions.  The CoPP confirms this 

understanding in his responses to the public comments on the initial draft rules published in Mont. 

Admin. Reg. Notice No. 44-2-207.8  In Response 126, the CoPP explains, “election activity . . . 

triggers reporting and disclosure (“reportable election activity”) or triggers limits (contributions or 

expenditures) . . . .”  Since there are no freestanding “reporting and disclosure” requirements under 

Montana’s campaign finance law other than those that apply to political committees,9 the CoPP’s 

explanation can only be understood as suggesting that a group’s status as a political committee 

may also be determined on the basis of its “reportable election activity.” 

                                                 
3  See Mont. Code Ann. § 2-4-402(2)(b). 

 
4  Proposed ARM § 44.11.202(6) (emphasis added). 

 
5  Mont. Code Ann. § 13-1-101(47).  (All references to Mont. Code Ann. § 13-1-101 et seq. herein are to the statute as it was 

amended by SB 289 this past legislative session.)  CCP does not necessarily believe the statute takes the optimal approach in 

defining these terms, and there are several other provisions in the statute that CCP finds objectionable. 

 
6  Id. § 13-1-101(17). 

 
7  Id. § 13-1-101(9). 

 
8  The CoPP’s responses do not appear to have been posted anywhere on his agency’s website, but are contained in a 38-page 

document with the filename “COPP Responses to Public Comments.docx” (hereinafter, “CoPP Responses to Public Comments”), 

which we understand have been forwarded to the Committee as part of the administrative rulemaking record. 

 
9  See Mont. Code Ann. §§ 13-37-201 and -226. 
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 The reliance on “reportable election activity” is particularly problematic because the CoPP 

proposes a definition of this term that is completely boundless.  Specifically, the term: 

 

includes but is not limited to accepting a contribution, a contribution in response to 

an appeal, or a designated contribution, or making an expenditure, a contribution, 

a coordinated expenditure, an independent expenditure, or an in-kind contribution 

or expenditure, or making an election communication or electioneering 

communication.10 

 

 To drive home this point, the CoPP explicitly states that “election activity can consist of 

activity outside of the listed items.”11 

 

 In other words, any group engaging in any activity whatsoever may become subject to 

Montana’s campaign finance law and regulations, without any notice or warning whatsoever, 

whenever the CoPP, in his sole discretion, deems a group has engaged in “reportable election 

activity,” based on any criteria whatsoever (or no criteria at all).   

 

 This is deeply troubling for several obvious reasons.  First, the First Amendment of the 

U.S. Constitution does not permit this.  A rule that regulates speech based on no standards at all is 

unconstitutionally vague and overbroad.  As the U.S. Supreme Court has stated, “[W]here a vague 

statute ‘abut[s] upon sensitive areas of basic First Amendment freedoms,’ it ‘operates to inhibit 

the exercise of [those] freedoms.’ Uncertain meanings inevitably lead citizens to ‘steer far wider 

of the unlawful zone . . . than if the boundaries of the forbidden areas were clearly marked.’”12  

Relatedly, a completely standardless speech regulation acts as an unconstitutional prior restraint, 

by forcing every speaker to ask the CoPP before they speak as to whether their speech will be 

subject to regulation.13 

 

 Second, a democratic society must operate under a “government of laws, not of men.”14  

The CoPP does not have the power to single-handedly determine which groups are subject to 

regulation based on unspecified post hoc standards that he makes up on his own, let alone standards 

that are not authorized by any statute or promulgated through the proper rulemaking procedures.15 

                                                 
10  Proposed ARM § 44.11.103(31) (emphasis added). 

 
11  CoPP Responses to Public Comments Response 126. 

 
12  Grayned v. City of Rockford, 408 U.S. 104, 109 (1972) (internal citations omitted). 

 
13  See, e.g., Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 335 (2010) (criticizing the Federal Election Commission’s 

“two-part, 11-factor balancing test” for determining the functional equivalent of express advocacy for creating a situation where “a 

speaker who wants to avoid threats of criminal liability and the heavy costs of defending against FEC enforcement must ask a 

governmental agency for prior permission to speak.”).  Here, the proposed rules are worse than a multifactor balancing test; the 

proposal offers no standards whatsoever for determining what is “reportable election activity.” 

 
14  Marbury v. Madison, 5 U.S. 137, 163 (1803). 

 
15  See Mont. Code Ann. §§ 2-4-302 and -305(6). 
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 Third, and relatedly, the Legislature made it very clear that the only two ways in which a 

group could become an incidental committee is “by receiving a contribution or making an 

expenditure.”16  As noted above, the definitions of “contribution” and “expenditure” are relatively 

specific, narrow, and exhaustive.17  The statute does not suggest in any way – as the CoPP’s 

proposed regulatory language and explanatory text purport – that these concepts are “not limited” 

to the activities described in the statute, or that they “can consist of activity outside of the listed” 

activities.18  In short, the CoPP’s proposed rule is invalid because it is not “within the scope of 

authority conferred by” the statute and “conflict[s] with the statute.”19 

 

B) The Proposed Rules Give the CoPP Sole and Unlimited Discretion to 

Determine a Group’s “Primary Purpose” and When to Regulate It as an 

“Incidental Committee.” 

 

The CoPP’s proposed rules provide that: 

 

An independent committee is a political committee that has the primary purpose of 

supporting or opposing candidates or ballot issues but is neither a ballot issue nor a 

political party political committee. Independent committee reportable election 

activity may consist of: 

(a)  making one or more expenditures; 

(b)  accepting one or more contributions.20 

 

Like the definition of an “incidental committee,” the definition of an “independent 

committee” appears to encompass an entity that not only “support[s] or oppos[es] candidates or 

ballot issues,” makes “expenditures,” or accepts “contributions,” but also one that engages in any 

“reportable election activity” (whatever that means).  As with “incidental committees,” the 

Legislature specified that a group may be regulated as an “independent committee” only if it is 

engaged in “receiving contributions and making expenditures.”21  Thus, for all of the reasons 

discussed above, the CoPP’s proposed definition of “independent committee” is unconstitutional, 

contrary to the statute, and invalid. 

The incorporation of the open-ended and standardless “reportable election activity” 

concept in the proposed definition of “independent committee” is made even worse, however, by 

the open-ended and standardless proposed definition of “primary purpose.”  The proposed 

                                                 
16  Id. § 13-1-101(22)(a). 

 
17  Notes 6 and 7, supra. 

 
18  Compare Mont. Code §§ 13-1-101(22)(a), (9), and (17) with Proposed ARM §§ 44.11.103(31) and 44.11.202(6) and CoPP 

Responses to Public Comments Response 126. 

 
19  Mont. Code Ann. § 2-4-305(5) and (6)(a). 

 
20  Proposed ARM § 44.11.103(7). 

 
21  Mont. Code Ann. § 13-1-101(23). 
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definition of “primary purpose” has the veneer of specificity, but in reality it provides a blank 

canvass on which the CoPP may paint in whatever regulatory manner he chooses. 

Under the CoPP’s proposal, a group may be hoisted on the “primary purpose” petard based 

on any one of the following criteria (among others): 

 “allocation and source of budget”; 

 “allocation of staff or members' activity, both during an election and otherwise”; 

 “reportable election activity”; 

 “the history of the political committee and the number of elections in which it has 

participated or registered”; 

 “the number and cost of reportable election expenditures made.”22 

 

 The numerous problems with the definition of “reportable election activity” have already 

been discussed at length above.  By incorporating this fatally flawed term, the “primary purpose” 

definition is similarly unconstitutional and invalid.  But it gets even worse.  The proposal provides 

no specificity whatsoever as to how any of these criteria will be applied in practice.   

 

 What specific “allocation” or “source” of a group’s budget or “staff or members’ activity” 

will cause the group to have the “major purpose” of an independent committee?  

 

 Does spending even one percent of a group’s funds or staff time on “reportable election 

activity” (whatever that means) trigger the “primary purpose” standard?   

 

 Does a group with a 20-year history trigger the “primary purpose” standard by participating 

in even one election during that lifespan?  Does it matter if the participation in the election was 

during Year 1, Year 10, or Year 20?   

  

 Does spending even $251 on one “reportable election expenditure” (whatever that means) 

trigger the “primary purpose” standard?23   

 

 The CoPP states that he “rejects [any] percentage determination” or “tipping point at which 

a group’s primary purpose is determined.”24  In other words, a group has the primary purpose of 

an incidental committee whenever the CoPP says so. 

 

 The Legislature wrote a “primary purpose” standard into the statute quite deliberately, and 

commanded the CoPP to adopt rules to determine a group’s “primary purpose.”25  The Legislature 

clearly intended for this concept to have some meaning, going so far as to include it in the title of 

                                                 
22  Proposed ARM § 44.11.203. 

 
23  $250 is the threshold below which activity is specifically exempt from being regulated.  See id. § 44.11.202(3)(b). 

 
24  CoPP Responses to Public Comments Response 35. 

 
25  Mont. Code Ann. §§ 13-1-101(22)(a) and (23); 13-37-114. 
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SB 289.26  By proposing such an open-ended and standardless definition of “primary purpose,” the 

CoPP is rendering the concept completely meaningless, thereby openly flouting the statute and the 

Legislature’s command.    

 

 For this reason, and for all of the reasons discussed above, the proposed “primary purpose” 

definition is invalid and unconstitutional.27 

 

C) The Proposed “Coordination” Rule Purports to Regulate Activities Not 

Covered by the Statute.  

 

Under the statute, a “contribution” includes “an expenditure, including an in-kind 

expenditure, that is made in coordination with a candidate or ballot.”28  The definition of an 

“expenditure,” which is exhaustive, includes anything “to support or oppose a candidate or a ballot 

issue” (which tracks the definition of an “election communication”) and any “electioneering 

communication.”29 

The CoPP’s proposal goes far beyond the statute, however, and purports to regulate not 

only coordinated “election communications” and “electioneering communications,” but also any 

coordinated “reportable election activity” as a “coordinated expenditure” (and therefore as a 

contribution).30  As discussed above, a “reportable election activity” may mean practically 

anything the CoPP, in his sole discretion, wants it to mean, and the inclusion of this fatally vague 

and overbroad term in the proposed coordination regulation goes far beyond the statute.  For this 

reason, and for all of the reasons discussed above, the proposed “coordination” definition is invalid 

and unconstitutional.31 

D) The Proposed Rules Purport to Give the CoPP Infinite Discretion to Regulate 

Speech as “Electioneering Communications,” In Contravention of the Statute.  

 

 The statute defines an “electioneering communication” as follows: 

 

  

                                                 
26  SB 289 (64th Leg.). 

 
27  See notes 12, 13, and 19, supra. 

 
28  Mont. Code Ann. § 13-1-101(9)(a)(ii). 

 
29  Id. § 13-1-101(17)(a) and (14)(a). 

 
30  Proposed ARM § 44.11.602(1) and (5). 

 
31  See notes 12, 13, and 19, supra. 
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a paid communication that is publicly distributed by radio, television, cable, 

satellite, internet website, newspaper, periodical, billboard, mail, or any other 

distribution of printed materials, that is made within 60 days of the initiation of 

voting in an election, that does not support or oppose a candidate or ballot issue, 

that can be received by more than 100 recipients in the district voting on the 

candidate or ballot issue, and that: 

(i) refers to one or more clearly identified candidates in that election; 

(ii) depicts the name, image, likeness, or voice of one or more clearly identified 

candidates in that election; or 

(iii) refers to a political party, ballot issue, or other question submitted to the voters 

in that election.32 

 

In short, per the statute, a communication is an “electioneering communication” based on 

its distribution, timing, and content.  The CoPP’s proposed regulation materially and substantially 

deviates from the statute, however, by providing that “[t]he determination whether a particular 

communication is an electioneering communication . . . will be based on the purpose, timing, and 

distribution of the communication.”33  Thus, a communication may be regulated as an 

“electioneering communication” under the CoPP’s proposal not on the basis of its content, but on 

whatever unspecified “purpose” the CoPP determines in his sole discretion is a proper basis for 

regulation.  Not only is this indeterminate, open-ended, hopelessly vague and overbroad approach 

contrary to the statute, but the U.S. Supreme Court also has explicitly prohibited this very type of 

intent-based standard for regulating political speech (and, specifically, “electioneering 

communications”).34  For these reasons, and for all of the reasons discussed above, the proposed 

“electioneering communications” definition is invalid and unconstitutional.35 

 E) Conclusion 

 

 CCP recognizes the CoPP’s legitimate interest and role in interpreting, implementing, and 

enforcing Montana’s campaign finance laws.  At the same time, the CoPP may not become the 

law unto himself.  The CoPP’s proposed rules would allow the CoPP to make up the law as he 

goes along.  For this reason, the CoPP’s proposal must be either rejected or amended significantly. 

 

 Thank you for your consideration of CCP’s comments.  Please do not hesitate to contact 

me should you have any questions about any of the points raised in this letter. 

 

 

Respectfully yours, 

                                                 
32  Mont. Code Ann. § 13-1-101(15)(a). 

 
33  Proposed ARM 44.11.605(4) (emphasis added). 

 
34  Wis. Right to Life v. Fed. Election Comm’n, 551 U.S. 449, 468 (2007) (“Far from serving the values the First Amendment is 

meant to protect, an intent-based test would chill core political speech by opening the door to a trial on every ad . . . on the theory 

that the speaker actually intended to affect an election . . . .”). 

 
35  See notes 12, 13, and 19, supra. 
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Eric Wang 

Senior Fellow36 

       Center for Competitive Politics37 

 

  

 

  

                                                 
36  Eric Wang is also Special Counsel in the Election Law practice group at the Washington, DC law firm of Wiley Rein, LLP. Any 

opinions expressed herein are those of the Center for Competitive Politics and Mr. Wang, and not necessarily those of his firm or 

its clients. 

 
37  The Center for Competitive Politics is a nonpartisan, nonprofit 501(c)(3) organization that promotes and protects the First 

Amendment political rights of speech, assembly, and petition. It was founded in 2005 by Bradley A. Smith, a former Chairman of 

the Federal Election Commission. In addition to scholarly and educational work, the Center is actively involved in targeted litigation 

against unconstitutional laws at both the state and federal levels. For instance, it presently represents nonprofit, incorporated 

educational associations in challenges to state campaign finance laws in Colorado and Delaware and recently won a case in the 

Nevada Supreme Court. It is also involved in litigation against the state of California. 


