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Docket No. HHB-CV18-6044479-S 
JOE MARKLEY AND  :   SUPERIOR COURT 
ROB SAMPSON  :        
             Plaintiffs,  :  
  :        JUDICIAL DISTRICT 
          v.  :    
            :        OF NEW BRITAIN 
STATE ELECTIONS ENFORCEMENT : 
COMMISSION,   :     
             Defendant.  :        JUNE 29, 2018 
 

MOTION TO DISMISS 
 
 The State Elections Enforcement Commission hereby submits this Motion to 

Dismiss the above captioned administrative appeal for lack of jurisdiction because 

Plaintiffs failed to file the appeal within the time required by General Statutes § 4-

183(c)(2).  The SEEC has this same date filed a Memorandum of Law with attached 

exhibits demonstrating why it is entitled to the requested relief.   

      Respectfully submitted, 

DEFENDANT, STATE ELECTIONS 
ENFORCEMENT COMMISSION 

 
GEORGE JEPSEN 
ATTORNEY GENERAL 

 
    BY: /s/ Michael K. Skold 

Michael K. Skold 
Assistant Attorney General 
Juris No. 431228 
Maura Murphy Osborne 
Assistant Attorney General 
Juris No. 423915 
55 Elm Street 
Hartford, CT 06141-0120 
Tel:  (860) 808-5020 
Fax:  (860) 808-5347 
Email:  Michael.skold@ct.gov  
Email:  Maura.murphyosborne@ct.gov 
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CERTIFICATION 
 

I hereby certify that a copy of the foregoing was e-filed and mailed, first class 

postage prepaid, on this 29th day of June, 2018, to: 

 
Michael James Cronin 
Legislative Office Building 
300 Capitol Ave, Room 3200 
Hartford, CT 
06106 
 
Allen Joseph Dickerson 
Institute for Free Speech 
124 S. West St., Suite 201 
Alexandria, VA 
22314 
 
 
 

/s/ Michael K. Skold 
Michael K. Skold 
Assistant Attorney General 
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158283-APPEAL-AC-42005 8/22/2018 11:23:30 AM

Appeal Form (continued)

CASE NAME:
MARKLEY, JOE Et Al v. STATE ELECTIONS ENFORCEMENT COMMISSION

Parties & Appearances

PARTY/PARTIES INITIATING THE APPEAL

JOE MARKLEY
Juris: 410876 MICHAEL JAMES CRONIN

RM 3200 LOB
300 CAPITOL AVE.
HARTFORD, CT 06106
Phone: (860) 240-0013   Fax:
Email: cronin47@yahoo.com

Juris: 439690 PHV DICKERSON ALLEN JOSEPH 6/5/18
INST. FOR FREE SPEECH
124 S WEST ST STE 201
ALEXANDRIA, VA 22314
Phone:    Fax:
Email:

ROB SAMPSON
Juris: 439690 PHV DICKERSON ALLEN JOSEPH 6/5/18

INST. FOR FREE SPEECH
124 S WEST ST STE 201
ALEXANDRIA, VA 22314
Phone:    Fax:
Email:

Juris: 410876 MICHAEL JAMES CRONIN
RM 3200 LOB
300 CAPITOL AVE.
HARTFORD, CT 06106
Phone: (860) 240-0013   Fax:
Email: cronin47@yahoo.com

ALL OTHER PARTIES AND APPEARANCES

STATE ELECTIONS ENFORCEMENT COMMISSION
Juris: 423915 MAURA BRIDGET MURPHY-OSBORNE

AG-SPECIAL LIT 2ND FL
55 ELM ST PO BOX 120
HARTFORD, CT 06141
Phone: (860) 808-5020   Fax: (860) 808-5347
Email: maura.murphyosborne@ct.gov

Juris: 431228 MICHAEL KENNETH SKOLD
AG-SPECIAL LIT 2ND FL
55 ELM ST PO BOX 120
HARTFORD, CT 06141
Phone: (860) 808-5020   Fax: (860) 808-5347
Email: michael skold@ct.gov

FILING PARTY CORRECTED INFORMATION
MICHAEL JAMES CRONIN 860-205-1383
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Appeal Form (continued)

The action that constitutes the appealable judgment(s) or decision(s):

The motion to dismiss was in error, in that the agency took action on a request to reconsider, such action beginning the forty-five
day administrative appeal period.  In addition, the agency application of statutes was unconstitutional restriction on freedom of
speech.
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PART II 
A. United States Constitution 

1. First Amendment to the United States 
Constitution 

“Congress shall make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition the Government for a redress of 
grievances.” 
 
 

2. Fourteenth Amendment to the United States 
Constitution, Section 1 

“All persons born or naturalized in the United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State wherein they reside. No State shall make 
or enforce any law which shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal protection of the 
laws.” 
 

B. Connecticut General Statutes 
1. Section 4-181a(a) 

(a)  
(1)  Unless otherwise provided by law, a party in a contested case may, within 
fifteen days after the personal delivery or mailing of the final decision, file with 
the agency a petition for reconsideration of the decision on the ground that: (A) 
An error of fact or law should be corrected; (B) new evidence has been 
discovered which materially affects the merits of the case and which for good 
reasons was not presented in the agency proceeding; or (C) other good cause 
for reconsideration has been shown. Within twenty-five days of the filing of the 
petition, the agency shall decide whether to reconsider the final decision. The 
failure of the agency to make that determination within twenty-five days of such 
filing shall constitute a denial of the petition. 
 
(2)  Within forty days of the personal delivery or mailing of the final decision, 
the agency, regardless of whether a petition for reconsideration has been filed, 
may decide to reconsider the final decision. 
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(3)  If the agency decides to reconsider a final decision, pursuant to subdivision 
(1) or (2) of this subsection, the agency shall proceed in a reasonable time to 
conduct such additional proceedings as may be necessary to render a decision 
modifying, affirming or reversing the final decision, provided such decision 
made after reconsideration shall be rendered not later than ninety days 
following the date on which the agency decides to reconsider the final decision. 
If the agency fails to render such decision made after reconsideration within 
such ninety-day period, the original final decision shall remain the final decision 
in the contested case for purposes of any appeal under the provisions of 
section 4-183. 
 
(4)  Except as otherwise provided in subdivision (3) of this subsection, an 
agency decision made after reconsideration pursuant to this subsection shall 
become the final decision in the contested case in lieu of the original final 
decision for purposes of any appeal under the provisions of section 4-183, 
including, but not limited to, an appeal of (A) any issue decided by the agency 
in its original final decision that was not the subject of any petition for 
reconsideration or the agency’s decision made after reconsideration, (B) any 
issue as to which reconsideration was requested but not granted, and (C) any 
issue that was reconsidered but not modified by the agency from the 
determination of such issue in the original final decision. 

 
2. Section 4-183(c) 

(c)  (1) Within forty-five days after mailing of the final decision under section 4-
180 or, if there is no mailing, within forty-five days after personal delivery of the 
final decision under said section, or (2) within forty-five days after the agency 
denies a petition for reconsideration of the final decision pursuant to subdivision 
(1) of subsection (a) of section 4-181a, or (3) within forty-five days after mailing 
of the final decision made after reconsideration pursuant to subdivisions (3) and 
(4) of subsection (a) of section 4-181a or, if there is no mailing, within forty-five 
days after personal delivery of the final decision made after reconsideration 
pursuant to said subdivisions, or (4) within forty-five days after the expiration of 
the ninety-day period required under subdivision (3) of subsection (a) of section 
4-181a if the agency decides to reconsider the final decision and fails to render 
a decision made after reconsideration within such period, whichever is 
applicable and is later, a person appealing as provided in this section shall 
serve a copy of the appeal on the agency that rendered the final decision at its 
office or at the office of the Attorney General in Hartford and file the appeal with 
the clerk of the superior court for the judicial district of New Britain or for the 
judicial district wherein the person appealing resides or, if that person is not a 
resident of this state, with the clerk of the court for the judicial district of New 
Britain. Within that time, the person appealing shall also serve a copy of the 
appeal on each party listed in the final decision at the address shown in the 
decision, provided failure to make such service within forty-five days on parties 
other than the agency that rendered the final decision shall not deprive the court 
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of jurisdiction over the appeal. Service of the appeal shall be made by United 
States mail, certified or registered, postage prepaid, return receipt requested, 
without the use of a state marshal or other officer, or by personal service by a 
proper officer or indifferent person making service in the same manner as 
complaints are served in ordinary civil actions. If service of the appeal is made 
by mail, service shall be effective upon deposit of the appeal in the mail. 
 

3. Section 9-601a(a) 
(a) As used in this chapter and chapter 157, “contribution” means: 
 

(1) Any gift, subscription, loan, advance, payment or deposit of money 
or anything of value, made to promote the success or defeat of any 
candidate seeking the nomination for election, or election or for the 
purpose of aiding or promoting the success or defeat of any referendum 
question or the success or defeat of any political party; 
 
(2) A written contract, promise or agreement to make a contribution for 
any such purpose; 
 
(3) The payment by any person, other than a candidate or treasurer, of 
compensation for the personal services of any other person which are 
rendered without charge to a committee or candidate for any such 
purpose; 
 
(4) An expenditure that is not an independent expenditure; or 
 
(5) Funds received by a committee which are transferred from another 
committee or other source for any such purpose. 

 
4. Section 9-601b(a) 

(a) As used in this chapter and chapter 157, the term “expenditure” means: 
 
(1) Any purchase, payment, distribution, loan, advance, deposit or gift of 
money or anything of value, when made to promote the success or 
defeat of any candidate seeking the nomination for election, or election, 
of any person or for the purpose of aiding or promoting the success or 
defeat of any referendum question or the success or defeat of any 
political party; 
 
(2) Any communication that (A) refers to one or more clearly identified 
candidates, and (B) is broadcast by radio, television, other than on a 
public access channel, or by satellite communication or via the Internet, 
or as a paid-for telephone communication, or appears in a newspaper, 
magazine or on a billboard, or is sent by mail; or 
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(3) The transfer of funds by a committee to another committee. 
 

5. Section 9-607(g) 
(g) Permissible expenditures.  

(1) As used in this subsection, (A) “the lawful purposes of the committee” 
means: (i) For a candidate committee or exploratory committee, the 
promoting of the nomination or election of the candidate who established 
the committee, except that after a political party nominates candidates 
for election to the offices of Governor and Lieutenant Governor, whose 
names shall be so placed on the ballot in the election that an elector will 
cast a single vote for both candidates, as prescribed in section 9-181, a 
candidate committee established by either such candidate may also 
promote the election of the other such candidate; (ii) for a political 
committee, the promoting of a political party, including party building 
activities, the success or defeat of candidates for nomination and 
election to public office or position subject to the requirements of this 
chapter, or the success or defeat of referendum questions, provided a 
political committee formed for a single referendum question shall not 
promote the success or defeat of any candidate, and provided further a 
legislative leadership committee or a legislative caucus committee may 
expend funds to defray costs for conducting legislative or constituency-
related business which are not reimbursed or paid by the state; and (iii) 
for a party committee, the promoting of the party, party building activities, 
the candidates of the party and continuing operating costs of the party, 
and (B) “immediate family” means a spouse or dependent child of a 
candidate who resides in the candidate’s household. 

 
 

6. Section 9-616(a) 
(a) A candidate committee shall not make contributions to, or for the benefit of, 
(1) a party committee, (2) a political committee, (3) a committee of a candidate 
for federal or out-of-state office, (4) a national committee, or (5) another 
candidate committee except that (A) a pro rata sharing of certain expenses in 
accordance with subsection (b) of section 9-610 shall be permitted, and (B) 
after a political party nominates candidates for election to the offices of 
Governor and Lieutenant Governor, whose names shall be so placed on the 
ballot in the election that an elector will cast a single vote for both candidates, 
as prescribed in section 9-181, an expenditure by a candidate committee 
established by either such candidate that benefits the candidate committee 
established by the other such candidate shall be permitted. 
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7. Section 9-706 
(a)  

(1) A participating candidate for nomination to the office of state senator 
or state representative in 2008, or thereafter, or the office of Governor, 
Lieutenant Governor, Attorney General, State Comptroller, Secretary of 
the State or State Treasurer in 2010, or thereafter, may apply to the 
State Elections Enforcement Commission for a grant from the fund 
under the Citizens’ Election Program for a primary campaign, after the 
close of the state convention of the candidate’s party that is called for 
the purpose of choosing candidates for nomination for the office that the 
candidate is seeking, if a primary is required under chapter 153, and (A) 
said party endorses the candidate for the office that the candidate is 
seeking, (B) the candidate is seeking nomination to the office of 
Governor, Lieutenant Governor, Attorney General, State Comptroller, 
State Treasurer or Secretary of the State or the district office of state 
senator or state representative and receives at least fifteen per cent of 
the votes of the convention delegates present and voting on any roll-call 
vote taken on the endorsement or proposed endorsement of a candidate 
for the office the candidate is seeking, or (C) the candidate circulates a 
petition and obtains the required number of signatures for filing a 
candidacy for nomination for (i) the office of Governor, Lieutenant 
Governor, Attorney General, State Comptroller, State Treasurer or 
Secretary of the State or the district office of state senator or state 
representative, pursuant to section 9-400, or (ii) the municipal office of 
state senator or state representative, pursuant to section 9-406, 
whichever is applicable. The State Elections Enforcement Commission 
shall make any such grants to participating candidates in accordance 
with the provisions of subsections (d) to (g), inclusive, of this section. 

 
(b) The application shall include a written certification that: 

 
. . . 
 
(6) All moneys received from the Citizens’ Election Fund will be 
deposited upon receipt into the depository account of the candidate 
committee; 
 
(7) The treasurer of the candidate committee will expend all moneys 
received from the fund in accordance with the provisions of subsection 
(g) of section 9-607 and regulations adopted by the State Elections 
Enforcement Commission under subsection (e) of this section; 
 
. . . 
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(e) The State Elections Enforcement Commission shall adopt regulations, in 
accordance with the provisions of chapter 54, on permissible expenditures 
under subsection (g) of section 9-607 for qualified candidate committees 
receiving grants from the fund under sections 9-700 to 9-716, inclusive. 

 
 

C. Regs. Conn. State Agencies 
1. Section 9-706-1 

(a)  All funds in the depository account of the participating candidate's qualified 
candidate committee, including grants and other matching funds distributed 
from the Citizens' Election Fund, qualifying contributions and personal funds, 
shall be used only for campaign-related expenditures made to directly further 
the participating candidate's nomination for election or election to the office 
specified in the participating candidate's affidavit certifying the candidate's 
intent to abide by Citizens' Election Program requirements. 
 
(b)  The absence of contemporaneous detailed documentation indicating that 
an expenditure was made to directly further the participating candidate's 
nomination for election or election shall mean that the expenditure was not 
made to directly further the participating candidate's nomination for election or 
election, and thus was an impermissible expenditure. Contemporaneous 
detailed documentation shall mean documentation which was created at the 
time of the transaction demonstrating that the expenditure of the qualified 
candidate committee was a campaign-related expenditure made to directly 
further the participating candidate's nomination for election or election to the 
office specified in the participating candidate's affidavit certifying the 
candidate's intent to abide by Citizens' Election Program requirements. 
Contemporaneous detailed documentation shall include but not be limited to 
the documentation described in section 9-607(f) of the Connecticut General 
Statutes. 

 
2. Section 9-706-2 

(b)  In addition to the requirements set out in section 9-706-1 of the Regulations 
of Connecticut State Agencies, participating candidates and the treasurer 'of 
such participating candidates shall comply with the following citizens' election 
program requirements. Participating candidates and the treasurers of such 
participating candidates shall not spend funds in the participating candidate's 
depository account for the following: 
 

. . .  
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8.  Contributions, loans or expenditures to or for the benefit of another 
candidate, political committee or party committee; 
 
. . .  
 
10.  Any expenditure made in conjunction with another candidate for 
which the participating candidate does not pay his or her proportionate 
share of the cost of the joint expenditure; 
 
. . . 
 
13.  Independent expenditures to benefit another candidate; 
 
14.  Expenditures in violation of any federal, state or local law; 
 
. . .  
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E. Advisory Opinion 2014-04: Negative 
Communications Featuring Candidates for 
Different Offices 
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ADVISORY OPINION 2014-04: 

Negative Communications Featuring Candidates for Different Offices 

 

At a regular meeting on October 17, 2014, the State Elections Enforcement Commission 

(the “Commission”) voted to issue an Advisory Opinion to respond to requests for 

clarification regarding the ability of candidates in the Citizens’ Election Program 

(“CEP”) to make expenditures for communications that refer to—and oppose or feature 

in a negative light—other candidates who are not their direct opponents.1 

 

As an initial matter, at its regular meeting on May 18, 2011, the Commission issued 

Declaratory Ruling 2011-03, which memorialized the Commission’s guidance regarding 

candidate committees and joint communications. That Declaratory Ruling addressed 

when and how to allocate and report certain communications that reference or include 

more than one candidate. The current request asks a similar question, but with a critical 

difference: here, the candidate proposed to be featured in the communication is not being 

promoted by the communication (but, rather, is being opposed) and is not a direct 

opponent of the candidate making the communication. An example would be a state 

senate candidate producing an ad that promoted such candidate but also disparaged a 

candidate for governor’s policies and performance, or an ad that claimed that if the 

challenging gubernatorial candidate won the election, the state would not perform well 

economically. The answer here is, essentially, the same as that provided in the 2011 

Ruling, with additional guidance.2 

 

Campaign finance law has long provided that a candidate committee may not make a 

contribution to another candidate committee. See General Statutes § 9-616 (a). In 

addition, a candidate committee may only make expenditures to promote the nomination 

or election of the candidate who established the committee. See General Statutes § 9-607 

(g) (1) (A) (i).     

 

In addition to these provisions, the CEP requires that a candidate seeking public funds 

demonstrate a threshold of public support for that candidate’s candidacy from the 

candidate’s own constituents before receiving such funds. CEP regulations provide that 

participating candidates shall not spend funds for “[c]ontributions, loans or expenditures 

to or for the benefit of another candidate, political committee or party committee. . . .” 

                                                 
1 On August 16, 2016, a non-substantive typographical error in the original Advisory Opinion was 

corrected. 
2 Connecticut’s campaign finance law has changed since Declaratory Ruling 2011-03 was issued, but not in 

any way that would alter the ruling’s underlying conclusion, and in ways that actually strengthen the ruling. 

For example, in Public Act 13-180 the definition of expenditure was amended to become broader and more 

inclusive, and exceptions to the definition of expenditure were adopted that specifically exempt certain 

communications that contain endorsements of one candidate by another. See General Statutes §§ 9-601a (b) 

(22) & (23) (as amended by Public Act 13-180) & 9-601b (b) (10) & (11) (as amended by Public Act 13-

180). 
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Regs. Conn. State Agencies § 9-706-2 (b) (8). Moreover, a CEP candidate voluntarily 

agrees that the committee’s campaign funds will be spent only to “to directly further the 

participating candidate’s nomination for election or election to the office specified in the 

participating candidate’s affidavit certifying the candidate’s intent to abide by Citizens’ 

Election Program requirements.” Regs. Conn. State Agencies § 9-706-1 (a). Additionally, 

CEP candidates agree to voluntary limits on their own expenditures. General Statutes §§ 

9-703 (a) & 9-711 (g) (1). It is therefore particularly important for participating 

candidates to avoid spending campaign funds to promote another candidate and to refrain 

from accepting in-kind contributions in the form of advertising from other candidates that 

might cause an expenditure limit violation. 

An expenditure is defined, in relevant part, as “(1) Any purchase, payment, distribution, 

loan, advance, deposit or gift of money or anything of value, when made to promote the 

success or defeat of any candidate seeking . . . election. . . and (2) Any communication 

that (A) refers to one or more clearly identified candidates….”  General Statutes § 9-

601b (a) (1) & (2) (as amended by Public Act 13-180) (emphasis added).  The statute also 

provides a definition of “expenditure” that depends on the timing of a communication.  

Specifically, this includes any communication made during the ninety-day period 

preceding a primary or election referring to one or more clearly identified candidates that 

is broadcast by radio, television, other than on a public access channel, or by satellite 

communication or via the Internet, or as a paid-for telephone communication, or appears 

in a newspaper, magazine or on a billboard, or is sent by mail. See General Statutes §§ 9-

601 b (a) (2) & 9-601b (b) (7).  There are also fifteen exceptions to the definition of 

expenditure.  General Statutes § 9-601b (b) (as amended by Public Act 13-180).  Unless 

such an exception applies, when a CEP candidate makes a communication that is not 

directly related to the candidate’s own race and that also promotes the defeat of or attacks 

a candidate that is not a direct opponent of the candidate sponsoring the communication, 

but is in a different race, then the cost of that communication must be properly allocated.   

While the candidate committee of a CEP participant may not attack candidates opposing 

other members of such candidate’s party, the state central committees, the town 

committees, and any candidates in the race directly opposing the candidate being attacked 

may all bear the portion of the cost allocated to the negative advertising. See General 

Statutes § 9-601 (25) (as amended by Public Act 13-180) (expanding the definition of 

organization expenditure to include negative as well as positive communications); see 

also General Statutes § 9-718.  Legislative leadership and legislative caucus committees 

may also bear the cost of negative advertising against opponents in General Assembly 

races.  Id.  

For example, if participating state senate candidate Jones ran an ad disparaging 

participating gubernatorial candidate Smith, it would generally not be considered a 

permissible expenditure by Jones’ candidate committee. If candidate Jones wishes to 

produce such an ad, it would be permissible if it were paid for jointly with a committee 

that could legally support candidate Smith’s opponent or oppose candidate Smith. In this 

example, that could be the candidate committee of Smith’s opponent, or alternatively 
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could be a state central committee, or any town committee – all of which may make 

organization expenditures opposing candidate Smith.   

Of course, in narrow circumstances, a candidate might choose to include another 

candidate who is running for election in campaign materials without creating such a joint 

expenditure.  For example, when a candidate committee pays for an advertisement that 

includes an attack on the opponent of someone else in the candidate’s party, outside such 

candidate’s own race, there may be no need for allocation if there is no mention of the 

candidacy or record of the candidate being attacked and the communication is distributed 

only to individuals outside of the attacked candidate’s district.  Such determinations will 

always be fact-specific. But to reiterate advice from Declaratory Ruling 2011-03, in order 

to avoid making an impermissible expenditure from a CEP candidate committee, 

committees of candidates and political parties must pay their proportionate share of the 

communication’s costs as a joint expenditure. 

Declaratory Ruling 2011-03 describes in detail when and how campaigns and committees 

must allocate joint expenditures for video, audio, and printed advertisements, and 

provides a list of indicia that will factor into the analysis of whether a share of the costs 

of a communication must be allocated to a particular candidate committee, including but 

not limited to the following: whether the candidate appears or is identified in the 

communication; when the communication was created, produced, or distributed; how 

widely the communication was distributed; and what role the candidate or an agent of the 

candidate played in the creation, production and/or dissemination of the communication.  

Those factors will be examined in any case in which more than one candidate is featured 

in a communication.   

The Commission recognizes that candidates do not always benefit equally from a joint 

communication, and accordingly, candidate committees will not always have to split the 

costs of a joint communication equally, and balancing these indicia is not an exact 

science. Traditionally, the Commission has not disputed a committee’s determination of 

its proportionate share of a joint expenditure unless the Commission found that allocation 

to be clearly erroneous. 

 

This constitutes an Advisory Opinion pursuant to General Statutes § 9-7b (a) (14). This 

Advisory Opinion is only meant to provide general guidance and addresses only the 

issues raised.  Additional questions about the specific requirements for disclosure of 

independent expenditures should be directed to the Commission staff. 

 

Adopted this 17th day of October, 2014 at Hartford, Connecticut by a vote of the 

Commission.   

 

 

 

[adopted by Commission vote October 17, 2014] 

   Anthony J. Castagno, Chair  
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