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Via Electronic Submission System

Hon. Gary Gensler

Chair

U.S. Securities and Exchange Commission
100 F Street, NE

Washington, DC 20529-1090

RE: Request for Comments on Climate Change Disclosure
Dear Mr. Gensler:

On behalf of the Institute for Free Speech,’ I respectfully submit the following comments
on climate change disclosures that Acting Chair Allison Herren Lee discussed in her March 15,
2021 public statement.? I note at the outset that there is no statutory authority for the SEC to
compel climate change disclosure. Even specific statutory authority could not forestall all First
Amendment considerations. Compelled climate change disclosure for all public companies,
regardless of materiality, would raise serious First Amendment free speech concerns and be
unconstitutional.

The Securities and Exchange Commission’s mission is to protect investors’ financial
interests and promote efficiency, competition, and capital formation in the nation’s investment
markets.> Compelling environmental impact disclosures from all publicly traded companies is
beyond the SEC’s core mission and is unconstitutional compelled speech. The Commission
should forego any rulemaking that compels speech on this topic. Publicly traded companies
remain free to voluntarily disclose this information, which as Acting Chair Lee pointed out,*
many are already doing.

Compelling environmental, social, and corporate governance (ESG) information from
companies about how they contribute to and/or how they combat climate change is the type of
humanitarian and social benefit regulation that has been struck down as unconstitutional under

! The Institute is a nonpartisan, nonprofit § 501(c)(3) organization that promotes and protects the First Amendment
political rights of speech, press, assembly, and petition. In addition to scholarly and educational work, the Institute is
actively involved in targeted litigation against unconstitutional laws at both the state and federal levels.

2 See Acting Chair Allison Herren Lee, Public Input Welcomed on Climate Change Disclosures, available at
https://www.sec.gov/news/public-statement/lee-climate-change-disclosures (last visited June 10, 2021).

3 See Section 2(b) of the Securities Act (codified at 15 USC 77b(b)) and Section 3(f) of the Exchange Act (codified
at 15 USC 78c(¥)).

4 See Acting Chair Allison Herren Lee, A4 Climate for Change: Meeting Investor Demand for Climate and ESG
Information at the SEC, available at https://www.sec.gov/news/speech/lee-climate-change (last visited June 10,
2021).
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the First Amendment. The Commission should recall that, in National Association of
Manufacturers v. SEC, the D.C. Circuit held that the First Amendment prevented the SEC from
compelling companies to describe their products as not “DRC conflict free” in their reports filed
with the Commission.®> Here, no such specific authority even exists for the SEC to require
climate change disclosure. And although the SEC ordinarily promulgates rules to create
economic or investor protection benefits,’ the fact that the SEC administers a required disclosure
regime does not mean that the Commission can add a climate change impact statement to the list
without considering the First Amendment.’

Regulations do not receive “relaxed” First Amendment review just because they carry a
“securities” label.® Any climate disclosure rule must survive either strict scrutiny or, at the least,
intermediate scrutiny under Central Hudson.’

“[TThe general rule is that [a company] has the right to tailor [its] speech and that this
First Amendment right applies not only to expressions of value, opinion, or endorsement, but
equally to statements of fact the speaker would rather avoid.”!? As the D.C. Circuit noted in
NAM 1, by “compelling [a company] to confess blood on its hands, the statute interferes with that
exercise of the freedom of speech under the First Amendment.”!! This principle portends doom
for any climate disclosure rule the SEC conjures, as the proposed regulation cannot overcome
even Central Hudson intermediate scrutiny.

Central Hudson requires the SEC, in defending any proposal to compel speech from
public companies, to show: “(1) a substantial government interest that is; (2) directly and
materially advanced by the [regulation]; and (3) that the [regulation] is narrowly tailored.”!?
Assuming arguendo that the SEC has a valid interest, the Commission cannot show that any rule
requiring climate disclosure advances this interest or that it is narrowly tailored.

The D.C. Circuit asked in its decision on conflict minerals in NAM II, “[h]Jow would [the
compelled speech] reduce the humanitarian crisis in the region? . . . [T]here is a major problem
with [the SEC’s] idea—it is entirely unproven and rests on pure speculation.”!® That caution
applies here too. Accordingly, disclosures from regulated companies will not advance the SEC’s
purported interests.

5 See Nat’l Ass’n of Mfrs. v. SEC, 748 F.3d 359 (D.C. Cir. 2014) (NAM I); affirmed on rehearing, Nat’l Ass’n of
Mfrs. v. SEC, 800 F.3d 518 (D.C. Cir. 2015) (NAM II). The plaintiff did not challenge any other aspect of the
Commission’s conflict minerals disclosure rule on First Amendment grounds.

6 See NAM 11, 800 F.3d at 521.

"1d.

8 NAM I, 748 F.3d at 371.

9 NAM II at 523-24, 527 (Zauderer does not apply); NAM I, 748 F.3d. at 370-71 (rational basis review is
inapplicable).

10 NAM II, 800 F.3d at 523 (quoting Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, 515 U.S.
557 (1995)) (internal quotation marks omitted).

"W NAM I, 748 F.3d at 371 (citing Hurley).

12 Id. See also NAM 1I, 800 F.3d at 524 (endorsing NAM I’s Central Hudson analysis).

13 NAM 11, 800 F.3d at 525.



“Under the First Amendment, ... the government cannot rest on speculation or
conjecture. But that is exactly what the government is doing here.”!* The Commission cannot
“quantify any benefits of the forced disclosure regime.”'> An unproven rule cannot pass the
standard “required under the First Amendment to compel speech.”!® The SEC has “the burden of
demonstrating that the measure it adopt[s] would in fact alleviate the harms it recited to a
material degree.”!” Because the Commission cannot meet this burden, compelled climate change
disclosures would be unconstitutional.'®

Additionally, the Commission has already demonstrated that a less restrictive means can
provide such information when it is material to potential investors. As noted above, some
companies already release this information based on their judgment that it is material to their
business, and the SEC does not forbid that disclosure.

Companies may not disclose at a rate that the SEC prefers, but that frustration does not
allow the Commission to circumvent the First Amendment. Any legitimate SEC interest in
protecting investors and promoting efficiency, competition, and capital formation is addressed by
current existing requirements to disclose material information, and thus includes companies
where climate change has a material impact on their business. Because the SEC cannot present
evidence that the current disclosure regime for companies that choose to disclose such
information fails to provide necessary information to investors, any required disclosure for all
public companies would be unconstitutional.

“[R]equiring a company to publicly condemn itself is undoubtedly a more effective way
for the government to stigmatize and shape behavior than for the government to have to convey
its views itself, but that makes the requirement more constitutionally offensive, not less so.”!’
Accordingly, the SEC should abandon any efforts to compel climate change disclosure.

Respectfully submitted,
/s/ Ryan Morrison

Ryan Morrison, Attorney
INSTITUTE FOR FREE SPEECH

14 NAM II, 800 F.3d at 526 (quoting Edenfield v. Fane, 507 U.S. 761, 770 (1993)) (internal quotation marks
omitted).

15 1d. at 526.

16 1d. at 527.

17 Id. (quoting Edenfield v. Fane, 507 U.S. 761, 770 (1993)) (internal quotation marks omitted).

18 Id. (failure to meet this burden “dooms ... the SEC’s regulation.”).

19 NAM 11, 800 F.3d at 530 (internal punctuation marks and citation omitted).
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