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ADVISORY OPINION REQUEST 

Number: AO 19-04-CD 
Requested By:  Michelle Putz for Bags for Change 
Prepared By: Thomas R. Lucas, Campaign Disclosure Coordinator 
Date Issued: July 1, 2019 
Subject: Application of AS 15.13 to activities of an unincorporated 

nonprofit association 
Commission Decision: On September 18, 2019, the Alaska Public Offices 
Commission heard and approved the advisory opinion, with modifications reflected in 
this version, by a vote of 5 to 0.  

I. BACKGROUND

Bags for Change (BFC) is a Sitka, Alaska unincorporated nonprofit association that
has been educating the public about the negative effects related to plastics in general and 
plastic bags in particular since 2016.1 It has done so by distributing flyers, posters and 
reusable bags; and by generally engaging in community projects to increase public 
awareness concerning harmful effects of certain plastics.2 For example, Exhibit 2, the Single 
Use Plastic Bags flyer promulgated on November 22, 2016; Exhibit 3, the Art Contest Poster 
promulgated on March 7, 2017; Exhibit 4, an inventory of new and used reusable bags 
collected and distributed by BFC as of June 8, 2017; Exhibit 5, a poster inviting the public 
to a free screening of the documentary, “A Plastic Ocean” promulgated on April 9, 2018; 
and Exhibit 6, a poster inviting the public to a research presentation concerning 
microplastics in Sitka shellfish promulgated on January 11, 2019. 

In 2018, BFC attempted to convince the Sitka assembly to pass an ordinance creating 
a fee for plastic bags, but was unsuccessful.3 

On March 15, 2019, a citizen initiative for a disposable plastic shopping bag 
prohibition enacting a fee and fine schedule was filed with the Sitka City Clerk and 
approved for signature gathering on March 22, 2019.4 Michelle Putz, a member of BFC was 
a primary sponsor of the Initiative, but not all of the initiative sponsors were members of 

1 Exhibit 1, Request for Advisory Opinion. 
2 See Exhibits 2-8, posters and flyers; and Exhibit 9, date sheet of when Posters and flyers were promulgated. 
3 Ex. 1. 
4 Exhibit 10, Initiative Petition. 
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BFC.5 The Initiative was certified for the ballot on June 7, 2019, and will be voted on during 
the Sitka Municipal election to be held on October 1, 2019.6 

II. QUESTIONS PRESENTED

BFC does not desire to form a group that will seek contributions or make
expenditures supporting or opposing the Initiative, but does desire to educate the public 
concerning both the reasons for the Initiative and the costs to the public and merchants if 
the Initiative passes. BFC seeks specific guidance concerning registration and reporting 
requirements under AS 15.13: 

1. If BFC continues to educate the public concerning the harmful effects of plastics
in general and plastic bags in particular, will it trigger a registration or reporting
requirement?

2. Will dissemination of its proposed brochure, “Disposable Plastic Shopping Bag
Ban: Guide for Sitka Businesses” trigger a registration and/or reporting
requirement?

3. If volunteer representatives of BFC call into or otherwise participate in radio talk
shows by discussing and/or responding to questions concerning the who, what,
when, how, and why of the Initiative will BFC receive a non-monetary
contribution from the radio station or the efforts of the volunteer that will trigger
a registration or reporting requirement?

4. If volunteer representatives of BFC respond to questions concerning the Initiative
from news reporters will BFC receive a non-monetary contribution from the
employer of the reporters or from the efforts of the volunteer that will trigger a
registration or reporting requirement?

5. If individuals unaffiliated with BFC express their support for the Initiative on
radio talk shows or in response to news reporter questions will they trigger a
registration or reporting requirement?

5 Ibid.; Ex. 1. 
6 Exhibit 11, Sitka Municipal Clerk Election Information Webpage. 
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III. SHORT ANSWERS

1. Qualified no. Only if the language used does not amount to the functional
equivalent of an exhortation to vote for the Initiative.

2. No. The contents of the brochure are not the functional equivalent of an
exhortation to vote for the Initiative, especially because BFC has engaged in
educational efforts regarding the environmental effects of plastics for three
years.

3. No. Services of a volunteer and costs incurred by a media organization covering
or carrying a news story, editorial, or commentary are not contributions.

4. No. Services of a volunteer and costs incurred by a media organization covering
or carrying a news story, editorial, or commentary are not contributions.

5. Staff declines to answer this question because it involves the activities of third
parties.7

IV. FACTS, LAW AND ANALYSIS

A. Continued Education Efforts

BFC proposes to continue its educational efforts concerning plastics in the same way
as it has done since 2016 [in the past].8 As in the past, there will be no mention of the 
proposition, voting, or a position for or against the proposition. 

Alaska’s campaign statutes divide expenditures for communications in candidate 
campaigns into three categories for the purposes of reporting requirements. Under the 
statutes, reportable expenditures include “express communications” and “electioneering 
communications,” but not “issues communications.”9 An express communication is one that 
“when read as a whole and with limited reference to outside events, is susceptible of no 
other reasonable interpretation but as an exhortation to vote for or against a specific 
candidate.”10 An electioneering communication is one that addresses an issue of political 
importance and attributes a position on that issue to a candidate who is directly or indirectly 
identified.11 An issues communication is one that directly or indirectly identifies a candidate 
and addresses an issue of political importance but does not support or oppose the 
candidate.12  

7 AS 15.13.374(b)(4). 
8 See Ex.’s 2-8. 
9 AS 15.13.400(6)(C). 
10 AS 15.13.400(7). 
11 AS 15.13.400(5). 
12 AS 15.13.400(12). 
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Although these definitions are specific to communications regarding candidates, the 
distinctions also are appropriate for ballot initiative campaigns. See McIntyre v. Ohio 
Elections Comm’n, 115 S. Ct. 1511 (1995) (holding that principles regarding regulation of 
political speech in candidate elections extend equally to issue-based elections such as 
referendums); Calif. ProLife Council, Inc., v. Getman, 328 F.3d 1088 (9th Cir. 2003) 
(holding that states may regulate express ballot measure advocacy through disclosure laws 
and applying analysis of “express advocacy” in candidate campaigns to ballot initiative 
campaigns); see also Federal Election Comm’n v. Wisconsin Right to Life, Inc., 127 S. Ct. 
2652 (2007) (holding that campaign communications that are susceptible to no reasonable 
interpretation other than as an appeal to vote for or against a specific candidate are the 
functional equivalent of express campaign communications).13 

 
BFC’s educational efforts could be interpreted as communications warning the 

public that the ubiquitous use of plastics has harmful effects on human, animal, and 
environmental health.14 There is no question that those communications, in a vacuum, 
would be considered at most, issues communications not subject to the commission’s 
registration and reporting requirements [regulation]. The issue raised is whether 
substantially similar communications lose their non-regulated character when promulgated 
during the time of a ballot proposition to ban the use of plastic shopping bags.  

 
Here, BFC states that its continued plastics education efforts will not stray from what 

it has done in the past. Thus, its flyers, brochures, and other communications concerning 
plastics education will not mention the proposition, voting or a position for or against the 
ban on plastic bags proposition. To the extent that remains to be true, BFC’s educational 
communications will not be the functional equivalents of express communications because 
they are susceptible to reasonable interpretations other than as exhortations to vote for the 
proposition.  

 
While describing plastics (including plastic shopping bags) as harmful might be 

interpreted by listeners who are aware of the proposition as a message in support of the 
proposition, it is not the only reasonable interpretation of the educational activity. As its 
prior activities indicate, BFC urges numerous different kinds of opposition activity.15 
Accordingly, BFC’s educational communications will not fall within the categories of 
express or electioneering communications but appear, at most, to be issue 
communications.16 As such, they do not trigger a registration or reporting requirement.   

 
13  The Commission approved this analysis in AO 08-02-CD, Timothy McKeever (Renewable Resources 
Coalition). 
14  See Ex.’s 2-8. 
15  Ibid. 
16  But only to the extent that its flyers, brochures, and other communications concerning plastics education will 
not mention the proposition, voting, or a position for or against the ban on the plastic bags proposition. If the 
communications vary from this pattern, a different conclusion may result. 
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B. Merchant Brochure 
 

In addition to its purely “plastics are harmful” educational efforts, BFC desires to 
educate the public concerning the contents of the proposition, its effect on merchants and 
its costs to the public. But, BFC has only requested an opinion concerning one brochure that 
it has prepared. Accordingly, this opinion is limited to that brochure.17 

 
The brochure opens by indicating that in October 2019 Sitka’s citizens will vote on 

a citizen initiated ballot measure. It then states the official language of the proposition, and 
indicates its effective date if passed. It then relates the proposition’s definition of a 
disposable shopping bag and provides a list of plastic bags that are not subject to the ban. 
The remainder of the brochure is directed to the effects on retail sellers including the need 
for signage concerning the ban, fines for violation, and the amount that must be charged for 
a paper bag. The brochure contains no language expressly supporting or opposing the 
proposition.18 

 
The Commission has previously addressed similar issues in a series of advisory 

opinions concerning the Renewable Resources Coalition which later became the Renewable 
Resources Foundation.19 In those cases, the facts were that the communications at issue did 
not mention the initiative or voting; and were susceptible to reasonable interpretations other 
than an exhortation to vote for or against an initiative. On those facts, the Commission 
opined that no registration or reporting requirement was triggered.20 

 
Here, however, in its endeavor to provide information concerning the proposition, 

BFC identifies the proposition and voting in its brochure. But, as BFC rhetorically points 
out, how does one present facts concerning a proposition without acknowledging that it 
exists?  

 
The remainder of the brochure is devoted solely to describing the details of the 

proposition along with the new requirements placed on businesses and a $0.10 per paper 
bag charge to members of the public. There is nothing in the brochure that advocates a 
position on the proposition; and the brochure, taken as a whole, is susceptible of a 
reasonable interpretation (provision of neutral information concerning the proposition) 
other than an exhortation to vote one way or the other. This is especially the case given 
that BFC has engaged in educational efforts for three years before the Initiative, 
rather than a group that was created around the Initiative.  

 

 
17  Exhibit 12, “Disposable Plastic Shopping Bag Ban: Guide for Sitka Businesses” 
18  Ibid. 
19  AO 08-02-CD, AO 13-04-CD, and AO 14-04-CD. 
20  Ibid. 
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On these facts, the Merchant Brochure appears to be an issues communication, and 
as such does not trigger a registration or reporting requirement.21  But issues 
communications require a paid-for-by identifier if they cost in excess of $500 to create 
and disseminate and are not done by an individual or nonentity group.22  

C. Radio Talk Shows and Newspaper Reporters

BFC asks if a registration or reporting requirement is triggered if a member
volunteers to speak on a radio talk show or answer questions from a reporter. Alaska law 
requires contributions and expenditures to be reported.23 The issue then, is whether the 
services of a volunteer or the costs of a media organization in providing a talk show or news 
opportunity would be considered a non-monetary contribution. If there is a contribution, 
then a reporting requirement is triggered. 

As to volunteers, the statute is clear: the term contribution does not include services 
provided without compensation by individuals volunteering a portion or all of their time.24 

As to radio talk shows and news reporting, the regulations are clear: the term 
contribution does not include costs that a media organization incurs in covering or carrying 
a news story, editorial, or commentary.25 

Here, because there is no contribution or expenditure in connection with a volunteer 
speaking on a radio talk show or answering a reporter’s questions, there is no registration 
or reporting requirement. 

V. CONCLUSION

BFC is not required to register or report if it continues to educate the public
concerning harmful effects of plastics so long as its educational communications do not 
become the functional equivalents of express communications; if it disseminates its 
Merchant Brochure; or if its volunteer representatives participate in radio talk shows and 
respond to reporter questions. 

VI. COMMISSION DECISION

On September 18, 2019, the Alaska Public Offices Commission heard and approved
this advisory opinion, with modifications reflected in this version, by a vote of 5 to 0.  

21 AS 15.13.400(6)(C). 
22 AS 15.13.090(a), AS 15.13.400(3) (definition of “communication”); AO 17-03-CD. 
23 AS 15.13.040(b). 
24 AS 15.13.400(4)(B)(i). 
25 2 AAC 50.990(7)(C)(i). 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 
 

ALASKA POLICY FORUM,  
  
   Appellant,  
  
v.  
  
ALASKA PUBLIC OFFICES 
COMMISSION, et al., 

 

  
   Appellees. Case No. 3AN-21-07137CI 
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