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INTRODUCTION 

Colorado imposes a dilemma on candidates for state office. If they 

don’t surrender their First Amendment right “to speak without 

legislative limit,” Buckley v. Valeo, 424 U.S. 1, 54 (1976) (per curiam), 

by agreeing to limit their campaign expenditures, the state allows their 

opponents to accept doubled contributions. The District Court upheld 

this scheme as a burdenless “choice-increasing framework.” App. at 121. 

But the choice Colorado offers—limit one’s core First Amendment 

political speech, or let one’s opponent raise twice as much money—is 

unconstitutional. 

The District Court’s decision denying immediate relief from this 

unconstitutional scheme should be reversed. 

JURISDICTIONAL STATEMENT 

The District Court had jurisdiction over this matter under 28 U.S.C. 

§§ 1331 and 1343(a) because Plaintiffs raised federal questions under 

42 U.S.C. § 1983, seeking redress for the deprivation of constitutionally 

protected rights.  

This Court has jurisdiction under 28 U.S.C. § 1292(a), as Plaintiffs 

appeal the district’s interlocutory order refusing a preliminary 

Appellate Case: 22-1082     Document: 010110689892     Date Filed: 05/26/2022     Page: 7 



 

2 
 

injunction. The District Court entered that order on March 10, 2022, 

and Plaintiffs timely appealed on March 17, 2022. 

ISSUE PRESENTED FOR REVIEW 

Does article XXVIII, section 4 of the Colorado Constitution violate 

political candidates’ First Amendment rights by requiring them to 

either limit their campaign expenditures (and, therefore, their speech) 

or face opponents with contribution limits twice as high as their own? 

STATEMENT OF THE CASE 

A. Colorado’s campaign finance restrictions 

At issue in this appeal is a curious provision of Colorado law that not 

only seeks to induce political campaigns to spend less but also punishes 

those who don’t succumb to its inducements. Ordinarily, Colorado limits 

the size of contributions that a political candidate may accept ($1250 

per election cycle for most statewide candidates, $400 per cycle for 

others). Compare Colo. Code Regs. § 1505-6, Rule 10.17.1 (2020) (setting 

per-election limits), with Colo. Rev. Stat. § 1-45-103.7(3) (allowing 

candidates to accept and spend contributions for both primary and 

general elections at any time during election cycle). These limits, 

however, are conditional. If a candidate refuses to accept certain 

allegedly “voluntary” spending limits, but his opponent agrees to those 
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spending limits, then the opponents’ contribution limits are doubled. 

Art. XXVIII, § 4(5).1  

B. Plaintiffs 

Plaintiffs Greg Lopez and Rodney Pelton are current candidates for 

elected office in Colorado. Mr. Lopez ran for the Republican nomination 

for governor in 2018 and is again seeking that nomination. App. at 150, 

184. Mr. Pelton, a member of the Colorado House of Representatives, is 

running for a Colorado Senate seat. App. at 154. 

Mr. House, a Colorado citizen and registered voter, is a frequent 

contributor to political candidates. App. at 158, 177. Since 2010, he has 

given to about 100 state candidates and several federal candidates. He 

has often given maximum-allowable contributions and would have 

given more if it were legal. App. at 158–59, 177. Mr. House intends to 

continue giving to candidates not just in 2022 but for the foreseeable 

future. App. at 158–59. 

 
1 “The non-accepting candidate [must have] raised more than ten 

percent of the applicable voluntary spending limit” for the doubled 
contributions to kick in. Colo. Const., art. XXVIII, § 4(5)(b). 
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C. Impact on Plaintiffs’ speech and association 

Mr. Lopez refuses to limit the expenditures necessary for his speech. 

App. at 151. But his primary-election opponent initially agreed to limit 

her expenditures, thus allowing her to accept twice as much from each 

donor as Lopez can from his donors. App. at 151. This put Mr. Lopez in 

a difficult position. He’s already running as an outsider and has far less 

resources than his primary opponent. See App. at 186–87. He would 

love to accept larger contributions from his most ardent supporters. But 

if he gains his party’s nomination, he will be running against an 

incumbent who, in the last election, used his personal wealth to launch 

the most expensive campaign in Colorado history—spending nearly $24 

million, App. at 166. As a challenger, agreeing to limit one’s spending to 

less than 15% of this amount2 seems foolhardy. 

Mr. Pelton’s campaign is also handicapped, but that handicap takes 

a different form. Fearing that refusing to accept limits on his campaign 

spending would give any opponent an easy way to get a leg up, 

 
2 The spending limit for a gubernatorial race is $3,395,275. § 1505-6, 

Rule 10.17.1. 

Appellate Case: 22-1082     Document: 010110689892     Date Filed: 05/26/2022     Page: 10 



 

5 
 

Mr. Pelton has always agreed to limit his campaign spending. App. at 

155, 181–82.  

As for Mr. House, the state puts greater limits on his right to 

associate with the candidates of his choice than it places on other 

political donors. Because he supports some candidates who have refused 

to accept campaign spending limits, he can contribute no more than the 

ordinary maximum contribution to those candidates. But contributors 

who support spending-limited candidates can give twice as much to 

their preferred candidates. For example, Mr. House contributed the 

primary-election maximum to Mr. Lopez’s campaign. App. at 159. But, 

in the meantime, one of Mr. Lopez’s primary-election opponents has 

accepted “more than 100 individual contributions” that were greater 

than anything Colorado allows Mr. House to give to candidates he 

prefers. App. at 169. 

D. Procedural history 

On January 28, 2022, Plaintiffs brought this lawsuit in the United 

States District Court for the District of Colorado, seeking declaratory 

and injunctive relief against the base contribution limits, as well as the 

differential contribution limits scheme. App. at 7. With respect to the 
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base contribution limits, Plaintiffs argue that the limits are too low to 

enable candidates to mount effective campaigns, under the rule of 

Randall v. Sorrell, 548 U.S. 230 (2006). Plaintiffs challenge the 

differential contribution scheme as violating their First Amendment 

right to engage in political speech, as well as the unconstitutional 

conditions doctrine. 

Plaintiffs moved for a preliminary injunction on February 7, 2022, 

App. at 18, which the District Court denied on March 10, 2022, after a 

two-day hearing, App. at 104.  

Regarding the differential limits scheme, the District Court agreed 

that coercing candidates into limiting their campaign expenditures 

would be unconstitutional. App. at 120 (“True, a statutory scheme that 

coerces candidates into limiting their campaign expenditures 

indubitably burdens the First Amendment rights.”). The District Court 

concluded, however, that the state had not burdened First Amendment 

rights, but had in fact given candidates a “choice-increasing framework” 

that “entail[ed] no such burden.” App. at 121.  

Plaintiffs appealed from the District Court’s decision denying the 

preliminary injunction as to the differential contribution limits scheme.  
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SUMMARY OF ARGUMENT 

The First Amendment requires that Defendants meet either strict or 

closely drawn scrutiny if they are to demand that political candidates 

limit their speech or see their opponents’ war-chests potentially 

doubled. The only theoretically applicable government interest under 

these forms of heightened scrutiny is an interest in combatting actual or 

apparent corruption, but Colorado’s scheme cannot further this interest. 

The District Court’s attempts to escape this conclusion—arguing that 

Colorado merely offers burdenless choices or that the burdens are 

balanced by disadvantages to other candidates—are foreclosed by First 

Amendment precedent and the unconstitutional conditions doctrine. 

Plaintiffs’ likelihood of success on the First Amendment issue means 

that the other requirements for a preliminary injunction are met as 

well. The other preliminary injunction factors unavoidably favor a 

plaintiff who can show a likely First Amendment violation because the 

violation of Plaintiffs’ First Amendment rights constitutes irreparable 

harm, and enforcing the Constitution is in the public interest. 

The District Court’s order should therefore be vacated, and the case 

remanded for entry of a preliminary injunction. 
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STANDARD OF REVIEW 

This Court reviews a District Court’s refusal to issue a preliminary 

injunction for abuse of discretion. Hobby Lobby Stores, Inc. v. Sebelius, 

723 F.3d 1114, 1128 (10th Cir. 2013) (en banc). However, “[a] district 

court abuses its discretion” not just where it makes “a clearly erroneous 

assessment of the evidence,” but also where it is wrong about the law. 

Animal Legal Def. Fund v. Kelly, 9 F.4th 1219, 1227 (10th Cir. 2021) 

(internal quotes omitted). This Court reviews the District Court’s legal 

conclusions de novo. Citizens United v. Gessler, 773 F.3d 200, 209 (10th 

Cir. 2014). 

ARGUMENT 

A District Court should grant a preliminary injunction when a 

plaintiff shows that “he is likely to succeed on the merits [of his 

underlying claim], that he is likely to suffer irreparable harm in the 

absence of preliminary relief, that the balance of equities tips in his 

favor, and that an injunction is in the public interest.” Winter v. Nat. 

Res. Def. Council, Inc., 555 U.S. 7, 20 (2008) (citations omitted). 

I. PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS BECAUSE 
COLORADO’S SCHEME UNCONSTITUTIONALLY STRONG-ARMS 
CANDIDATES INTO LIMITING THEIR CAMPAIGN SPEECH. 

When political candidates refuse to give up their First Amendment 
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rights, Article XXVIII unconstitutionally punishes them by giving their 

opponents an unfair fundraising advantage. Whatever limits may be 

imposed on campaign contributions, the Supreme Court has held that 

the government may not limit candidates’ expenditures. Buckley, 424 

U.S. at 51–59. Colorado attempts to circumvent this prohibition by 

giving a decided advantage to the opponents of candidates who refuse to 

yield to the state’s expenditure limit. But the government “may not 

indirectly accomplish” what it “has no power to enforce [by] commands.” 

United States v. Butler, 297 U.S. 1, 74 (1936). Moreover, the Supreme 

Court has “never upheld the constitutionality of a law that imposes 

different contribution limits for candidates competing against each 

other.” Davis v. FEC, 554 U.S. 724, 738 (2008). Colorado’s scheme is 

unconstitutional. 

A. The differential limits scheme must survive strict or closely 
drawn scrutiny. 

“[W]hen a law infringes on the exercise of First Amendment rights, 

its proponent[s]”—in this case, Defendants—“bear the burden of 

establishing its constitutionality.” Ass’n of Cmty. Organizations for 

Reform Now v. Mun. of Golden, 744 F.2d 739, 746 (10th Cir. 1984). This 

is true “even on a motion to enjoin enforcement of [a law].” Pac. Frontier 
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v. Pleasant Grove City, 414 F.3d 1221, 1231 (10th Cir. 2005). 

Whether the government tries to frame its scheme as a restriction on 

expenditures, a restriction on contributions, or some mixture of or 

choice between the two, the scheme must survive heightened scrutiny. 

To sustain expenditure restrictions, the government must prove that 

those restrictions are the “least restrictive means” to “promote[] a 

compelling interest.” McCutcheon v. FEC, 572 U.S. 185, 197 (2014) 

(Roberts, C.J., controlling op.).3 To sustain contribution restrictions, it 

must establish that the law pursues “a sufficiently important interest 

and employs means closely drawn to avoid unnecessary abridgment of 

associational freedoms.” Buckley, 424 U.S. at 25. Colorado’s law cannot 

survive analysis under either strict or closely drawn scrutiny.  

 
3 Chief Justice Roberts’ opinion for four justices appears to be the 

controlling opinion in the case. This Court has cited it without 
mentioning its sub-majority status, e.g., Evans v. Sandy City, 944 F.3d 
847, 864 (10th Cir. 2019); Petrella v. Brownback, 787 F.3d 1242, 1258 
(10th Cir. 2015); iMatter Utah v. Njord, 774 F.3d 1258, 1266 (10th Cir. 
2014), and the Supreme Court itself has treated the opinion as 
controlling, see FEC v. Ted Cruz for Senate, No. 21-12, 2022 U.S. LEXIS 
2403, at *27–30 (May 16, 2022); Ams. for Prosperity Found. v. Bonta, 
141 S. Ct. 2373, 2384 (2021). Unless otherwise indicated, citations to 
McCutcheon are to the Chief Justice’s opinion.  
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B. Colorado cannot prove that its scheme promotes or is closely 
drawn to the interest in preventing actual or apparent 
corruption. 

In upholding Colorado’s scheme, the District Court failed to even 

name the interest that might justify Colorado’s intrusion on First 

Amendment rights, much less establish how that interest might be 

compelling or substantial under strict or closely drawn scrutiny. In its 

analysis of the differential limits scheme, the District Court merely 

asserted that Plaintiffs (who did not bear the burden of proof) had 

“fail[ed] to see the interconnectedness of their campaign speech . . . with 

the public interest.” App. at 122.4 

The Supreme Court “has identified only one legitimate governmental 

interest for restricting campaign finances: preventing corruption or the 

appearance of corruption.” McCutcheon, 572 U.S. at 206 (citation 

omitted); accord Cruz, 2022 U.S. LEXIS 2403, at *26 (stating that 

“recognized only one permissible ground”). In fact, the Supreme Court 

 
4 In addressing the voters’ decision to impose contribution limits, the 

Court asserted that Colorado’s citizens were concerned about the 
appearance of corruption. App. at 124. But the District Court did not 
direct this discussion at the voters’ decision to impose the differential 
limits scheme. See id. As discussed below, the anticorruption interest 
cannot sustain the differential limits scheme. 
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has explicitly rejected every other interest that the government might 

assert. “No matter how desirable it may seem, it is not an acceptable 

governmental objective to ‘level the playing field,’ or to ‘level electoral 

opportunities,’ or to ‘equaliz[e] the financial resources of candidates.’” 

McCutcheon, 572 U.S. at 207. Nor does the government have an 

“interest[] in reducing the allegedly skyrocketing costs of political 

campaigns.” Buckley, 424 U.S. at 57.  

To justify its scheme forcing candidates to choose between limiting 

their expenditures or giving their opponents a contribution advantage, 

Colorado is left with only one possible interest: the interest in 

combatting actual or apparent corruption. No other interest can justify 

“restrictions on ‘the most fundamental First Amendment activities’—

the right of candidates for political office to make their case to the 

American people.” Cruz, 2022 U.S. LEXIS 2403, at *33 (quoting 

Buckley, 424 U.S. at 14). “Campaign finance restrictions that pursue 

other objectives . . . impermissibly inject the Government into the 

debate over who should govern.” McCutcheon, 572 U.S. at 192 (internal 

quotes omitted). 

Furthermore, in asserting an interest in fighting “corruption,” the 
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government “may target only a specific type of corruption—‘quid pro 

quo’ corruption.” McCutcheon, 572 U.S. at 207. So-called “‘corruption,’ 

loosely conceived,” is not a legitimate government concern. Cruz, 2022 

U.S. LEXIS 2403, at *31. The government must thus show that its 

scheme furthers an interest in fighting the actual or apparent 

“exchange of an official act for money”—i.e., “dollars for political favors.” 

McCutcheon, 572 U.S. at 192 (internal quotes omitted). 

Colorado’s defense of its law immediately runs into difficulty on this 

point. That is because the Supreme Court has already held that 

expenditure limits—which are, fundamentally, “restriction[s] on the 

quantity of political expression,” Buckley, 424 U.S. at 55—are not 

sufficiently connected to an interest in combatting actual or apparent 

corruption because “[t]he interest in alleviating the corrupting influence 

of large contributions is [adequately] served by” other, lesser rules: 

namely, “contribution limitations and disclosure provisions.” Buckley, 

424 U.S. at 55. “No governmental interest that has been suggested is 

sufficient to justify . . . restriction[s] on the quantity of political 

expression . . . .” Id. at 55–58. 

Moreover, Colorado’s attempt to get candidates to limit their 
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expenditures by offering higher contribution limits undermines its 

claim that an anticorruption interest supports its legal arrangement. 

That is, the differential limits scheme demonstrates that Colorado does 

not fear that doubling the contribution limits will lead to corruption or 

the appearance of corruption. Rather, the only interest that the law 

seems to serve is an interest in controlling the costs of elections: “when 

confronted with a choice between fighting corruption and [controlling 

costs],” Colorado “chose the latter,” thus “undermin[ing] any notion 

that” the scheme serves an anticorruption interest. Ariz. Free Enter. 

Club’s Freedom Club PAC v. Bennett, 564 U.S. 721, 749 (2011). 

Indeed, this Court has already struck down another provision of 

Article XXVIII that subjected candidates in the same race to different 

contribution limits. Colorado used to allow most legislative candidates 

to accept $400 contributions but limited write-in legislative candidates 

in the general election to $200 contributions. Riddle v. Hickenlooper, 

742 F.3d 922, 924–25 (10th Cir. 2014). The state argued this was 

permissible because the non-write in candidates had passed through a 

primary (even if they had been unopposed). Id. at 928. Yet the Court 

held that this arrangement was unconstitutional because “an interest in 
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fighting corruption . . . is not advanced by a law that allows” one 

candidate in a race to collect larger donations than the others. Id. at 

928–29.5 

The scheme here likewise has no connection to an anti-corruption 

interest, so it is likewise unconstitutional. The law “cannot stand unless 

it is justified by a compelling state interest,” Davis, 554 U.S. at 740 

(quotation marks omitted). But it “is not justified by any governmental 

interest in eliminating corruption or the perception of corruption.” Id. 

Consequently, Colorado’s “impos[ition of] different contribution . . . 

limits on candidates vying for the same seat is antithetical to the First 

Amendment,” id. at 744, and the District Court erred in concluding that 

Plaintiffs were unlikely to succeed on the merits. 

C. The District Court erred in failing to recognize the First 
Amendment injury inflicted by Colorado’s differential limit 
scheme. 

Although Colorado’s scheme cannot survive closely drawn scrutiny, 

much less strict scrutiny, the District Court upheld it by offering that 

 
5 Although Riddle was litigated as an Equal Protection case, 742 

F.3d at 925, the Court held that the Equal Protection and First 
Amendment analyses were the same and the case was controlled by 
First Amendment decisions like Buckley and Davis, see 742 F.3d at 
927–30. 
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the scheme does not infringe candidates’ First Amendment rights. 

Rather, the court claimed, the scheme merely offers candidates a 

“choice” between being subject to either lower contribution limits than 

their opponents or limits on expenditures that the state cannot 

constitutionally impose. App. at 121.  

It has been well established for almost fifty years that contribution 

limits burden First Amendment associational freedoms. See Buckley, 

424 U.S. at 24–25 (discussing “fundamental nature of the right to 

associate” in analysis of contribution limits); see also McCutcheon, 572 

U.S. at 204–05 (discussing burdens imposed by layering aggregate 

limits on top of base limits); id. at 210 (treating contribution limits as 

burden on speech and imposing burden of proof on government under 

closely drawn scrutiny); id. at 221 (encouraging Congress to “impose a 

lesser burden on First Amendment rights” than the aggregate limits); 

id. at 223 (stating that disclosure requirements “burden[ed] speech,” 

but that the burden was less than that created by contribution limits).  

And it is inescapable that limits on political campaign expenditures 

burden speech. “A restriction on the amount of money a person or group 

can spend on political communication during a campaign necessarily 
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reduces the quantity of expression by restricting the number of issues 

discussed, the depth of their exploration, and the size of the audience 

reached.” Buckley, 424 U.S. at 19. Thus, expenditure limits “represent 

substantial . . . restraints on the quantity and diversity of political 

speech.” Id. 

It is thus difficult to countenance the District Court’s claim that 

Colorado’s differential limits scheme is a burdenless choice. It forces 

candidates to accept one of two unpleasant paths. And no matter which 

one a candidate chooses, First Amendment burdens await. Down one 

path is a campaign spending limit—i.e., a limit on one’s expression, the 

most closely guarded right in the First Amendment jurisprudence 

relating to political speech. Down the other path are contribution limits 

that will burden the candidate’s supporters’ right to association twice as 

much as they burden other candidates’ supporters’ rights. 

The District Court should have recognized that such a “drag on First 

Amendment rights is not constitutional simply because it attaches as a 

consequence of a statutorily imposed choice.” Davis, 554 U.S. at 739. 

The Supreme Court has treated any such choice as problematic at best.  

Davis is illustrative. In that case, the Court invalidated a law that 
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“require[d] a candidate to choose between the First Amendment right to 

engage in unfettered political speech and subjection to discriminatory 

fundraising limitations.” 554 U.S. at 739. The law gave candidates the 

option of either limiting the expenditure of personal funds at or below 

$350,000, or allowing their opponents to accept trebled contributions. 

Id. at 729, 736. The Supreme Court held that choice unconstitutional; 

“imposing different contribution . . . limits on candidates vying for the 

same seat [was] antithetical to the First Amendment,” regardless of any 

supposed choice involved. Id. at 744. 

Similarly, in Arizona Free Enterprise, the state forced privately 

financed candidates to choose between limiting their expenditures 

below the amount given to publicly financed candidates or facing an 

opponent who was given an extra dollar in public financing for every 

dollar the privately financed candidate spent. 564 U.S. at 729. Contrary 

to the District Court’s logic here, the Supreme Court held that Arizona’s 

scheme “plainly force[d] the privately financed candidate to shoulder a 

special and potentially significant burden when choosing to exercise his 

First Amendment right to spend funds on behalf of his candidacy.” Id. 

at 737. 
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A constitutional choice framework can be achieved only when the 

carrot does not come with a stick. In Buckley, for example, candidates 

were allowed to choose between making unlimited expenditures, or 

limiting their expenditures but receiving public financing. Davis, 554 

U.S. at 739–40. If candidates rejected the public financing, they 

suffered no other punishment or limit on their expenditures. Id. Unlike 

the law in Buckley, the law here (and in Davis, and in Arizona Free 

Enterprise) does not allow candidates to exercise their right to make 

unlimited expenditures without abridgment. Davis, 554 U.S. at 740. 

Rather, it forces candidates to either “abide by a [spending] limit . . . or 

endure the burden that is placed on [their] right[s] by the activation of a 

scheme of discriminatory contribution limits.” Id. 

Colorado’s system is like the unlawful “choose our system or else” 

regimes in Davis and Arizona Free Enterprise and unlike the free choice 

offered in Buckley. In Colorado, a candidate must either agree to keep 

all his expenditures below a certain amount or the state will allow his 

opponents to accept doubled contributions, putting him at a substantial 

disadvantage. The District Court should have concluded that the state’s 

“scheme substantially burdens protected political speech without 
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serving a compelling state interest and therefore violates the First 

Amendment.” Ariz. Free Enter., 564 U.S. at 727; accord Davis, 554 U.S. 

at 744. 

D. Colorado’s scheme violates the unconstitutional conditions 
doctrine. 

The District Court also implied that in forcing candidates to choose 

between two different First Amendment burdens, Colorado is somehow 

offering them some benefit. See, e.g., App. at 121 (calling Colorado’s 

scheme a “choice-increasing framework” and stating that candidates 

“may also benefit from larger contributions”). In doing so, the District 

Court runs afoul of the unconstitutional conditions doctrine.  

 “[T]he government may not deny a benefit to a person because he 

exercises a constitutional right.” Regan v. Taxation with Representation 

of Wash., 461 U.S. 540, 545 (1983); see also Butler, 297 U.S. at 74 

(stating government “may not indirectly accomplish” what it “has no 

power to enforce [by] commands”); Frost & Frost Trucking Co. v. R.R. 

Comm’n, 271 U.S. 583, 593 (1926) (noting government cannot violate 

“constitutional guaranties, so carefully safeguarded against direct 

assault,” by requiring individuals to surrender a privilege or benefit). 

But that is the result of the District Court’s decision here.  
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The District Court treated the reduction of a constitutional burden—

allowing candidates to accept greater contributions—as a benefit, and 

then allowed the state to require that candidates give up a 

constitutional right to receive that benefit. But the government may not 

“penalize[] and inhibit[]” the exercise of freedoms by denying someone a 

benefit when he exercises those freedoms. Perry v. Sindermann, 408 

U.S. 593, 597 (1972). If the government could deny a benefit to a person 

because of his constitutionally protected speech or associations, his 

exercise of those freedoms would effectively be penalized and 

inhibited. The District Court has incorrectly allowed Colorado to 

“produce a result which the State could not command directly,” Speiser 

v. Randall, 357 U.S. 513, 526 (1958). 

Related to the claim that the system merely imposed a “choice” or 

offered a benefit was the court’s finding that the system was not 

coercive because the data showed that a good portion of candidates 

choose to forgo spending limits. App. at 122. But the issue is irrelevant. 

The coerciveness or non-coerciveness of the system was not mentioned 

in Davis at all. And in Arizona Free Enterprise, the only claim that the 

system was non-coercive appears in the dissent. 564 U.S. at 768–69 
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(Kagan, J., dissenting). At any rate, the degree of coercion is not the 

constitutional test. The test is whether there is a condition that “acts 

prospectively in [laws] that limit a government-provided benefit . . . to 

those who refrain from or engage in certain expression or association.” 

Planned Parenthood of Kan. & Mid-Mo. v. Moser, 747 F.3d 814, 838–39 

(10th Cir. 2014) (citations omitted). Applying the proper test, Colorado’s 

system is unconstitutional. See Davis, 554 U.S. at 740. 

E. It is irrelevant to Colorado’s First Amendment obligations 
that the law may disadvantage other candidates in a 
different way. 

The District Court also seemed to think that, even if First 

Amendment rights were involved, the spending limit accepted by the 

candidate receiving larger contributions somehow remedied the 

disadvantage placed on the candidate receiving lower limits. See App. at 

122. But no First Amendment doctrine allows a state to remedy its 

violation of one person’s First Amendment rights by violating those of 

another. The court’s claim to the contrary reveals a misunderstanding 

of the First Amendment itself.  

The First Amendment does not ensure equality of speech or 

persuasion. The Supreme Court has repeatedly rejected any “interest in 
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‘leveling the playing field.’” Ariz. Free Enter., 564 U.S. at 749; accord 

Davis, 554 U.S. at 741; Buckley, 424 U.S. at 54. It is for citizens to sift 

through the marketplace of ideas, deciding what they will heed and 

what they will disregard. “[C]hoices and assessments” about who may 

speak and how much they may say “are not for the Government to 

make.” Citizens United v. FEC, 558 U.S. 310, 372 (2010); see also id. at 

356 (prohibiting “censorship to control thought” by controlling “where a 

person may get his or her information or what distrusted source he or 

she may not hear”); id. at 339–40 (noting “right of citizens to inquire, to 

hear, . . . and to use information,” and prohibiting “restrictions 

distinguishing among different speakers”). Making “‘judgments about 

which strengths should be permitted to contribute to the outcome of an 

election” is “a dangerous enterprise and one that cannot justify 

burdening protected speech.” Ariz. Free Enter., 564 U.S. at 750 (quoting 

Davis, 554 U.S. at 742).  

II. THE OTHER PRELIMINARY INJUNCTION FACTORS FAVOR PLAINTIFFS.  

Because this is a First Amendment challenge, recognition of the 

district court’s error on the merits compels reversal on the remaining 

preliminary injunction factors. Also, whether or not Plaintiffs request a 
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disfavored injunction is irrelevant, as they should have received an 

injunction under either standard. See generally App. at 110 (stating 

Plaintiffs had to meet a higher burden because they were seeking 

disfavored injunction). Plaintiffs “ma[d]e a strong showing . . . with 

regard to the likelihood of success on the merits,” and they likewise 

make a strong showing “with regard to the balance of harms.” Schrier v. 

Univ. of Colo., 427 F.3d 1253, 1261 (10th Cir. 2005). Indeed, the latter 

follows from the former in this First Amendment challenge.  

“In the First Amendment context, the likelihood of success on the 

merits will often be the determinative factor because of the seminal 

importance of the interests at stake.” Verlo v. Martinez, 820 F.3d 1113, 

1126 (10th Cir. 2016) (internal quotes omitted). First, a strong showing 

of irreparable harm necessarily follows from success on the merits in 

the First Amendment context. Irreparable harm always favors the 

movant in these First Amendment cases because “the loss of First 

Amendment freedoms, for even minimal periods of time, unquestionably 

constitutes irreparable injury.” Id. (internal quotes omitted). Each day 

this law is in place, candidates are either coerced into limiting their 

expenditures on speech or into limiting the contributions funding that 
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speech (and the associational liberty and freedom of speech expressed in 

making those contributions).  

Furthermore, Colorado can have no legitimate interest in violating 

the Constitution, see Arizona v. Gant, 556 U.S. 332, 1273 (2009); “it is 

always in the public interest to prevent the violation of a party’s 

constitutional rights,” Awad v. Ziriax, 670 F.3d 111, 1132 (10th Cir. 

2012) (internal quotes omitted); accord Pac. Frontier v. Pleasant Grove 

City, 414 F.3d 1221, 1237 (10th Cir. 2005) (“Vindicating First 

Amendment freedoms is clearly in the public interest.”).  

It necessarily follows that the balance of harms must tilt in 

Plaintiffs’ favor. See Nken v. Holder, 556 U.S. 418, 435 (2009) (noting 

that balance of harms and public interest elements collapse into one 

when the government is the defendant). On the one hand, Colorado has 

no legitimate interest in violating Plaintiffs’ rights. Gant, 556 U.S. 332, 

1273. To the contrary, it is in the public interest to protect Plaintiffs’ 

rights. Awad, 670 F.3d at 1132. On the other hand, as discussed above, 

it has been well established for almost fifty years that it burdens First 

Amendment rights to limit contributions and expenditures. See Ariz. 

Free Enter., 564 U.S. at 746 (noting that a Court does “not need 
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empirical evidence to determine that” coerced choices like Colorado’s 

differential limits scheme are burdensome, as “[i]t is clear” that 

candidates “might not spend money if the direct result of that spending 

is additional funding to political adversaries”). 

Thus the remaining injunction factors weigh heavily in Plaintiffs’ 

favor, and the District Court should have granted the injunction. 

CONCLUSION  

 The District Court erred in failing to grant Plaintiff’s Motion for a 

Preliminary Injunction. This Court should vacate this decision and 

remand the case with directions to preliminarily enjoin Article XVIII’s 

differential contribution limits.  

Dated: May 26, 2022 
 
Daniel E. Burrows 
ADVANCE COLORADO 
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Denver, CO 80202 
Telephone: (720) 588-2008 
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s/ Donald A. Daugherty Jr.   
Donald A. Daugherty Jr. 
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Civil Action No. 22-cv-00247-JLK 

GREG LOPEZ, 
RODNEY PELTON, and 
STEVEN HOUSE, 

Plaintiffs, 

v. 

JENA GRISWOLD, Colorado Secretary of State, in her official capacity, and 
JUDD CHOATE, Director of Elections, Colorado Department of State, in his official capacity, 

Defendants. 

0(025$1'80�23,1,21�	�25'(5�21�
027,21�)25�35(/,0,1$5<�,1-81&7,21�

Kane, J. 

Plaintiffs in this case—current gubernatorial and state senate candidates as well as a 

regular political campaign contributor—claim the contribution limits and the voluntary spending 

limits for state-office candidates found in Article XXVIII of the Colorado Constitution violate 

their First Amendment rights under the U.S. Constitution. Due to the imminence of the state 

elections, Plaintiffs request a preliminary injunction to prevent enforcement of the 

implicated provisions of Article XXVIII. After reviewing the related filings and presiding over a 

two-day hearing on the matter, I find the record is inadequate to support Plaintiffs’ contention 

that they are entitled to the extraordinary and disfavored relief they seek. Consequently, I deny 

their Motion for Preliminary Injunction (ECF No. 8).  
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Article XXVIII of the Colorado Constitution is the “primary campaign finance law in 

Colorado.” Colorado Ethics Watch v. Senate Majority Fund, LLC, 269 P.3d 1248, 1253 (Colo. 

2012). It was proposed by a citizen’s initiative and adopted by popular vote in 2002. Id. 

According to its preamble, a primary purpose of the law is to address the reality that “large 

campaign contributions to political candidates create the potential for corruption and the 

appearance of corruption.” Colo. Const. art. XXVIII, § 1. Article XXVIII places limits on the 

amount any “person, including a political committee” may contribute to a political candidate. Id. 

§ 3(1). It also incentivizes candidates to voluntarily limit their campaign expenditures. Id. § 4.

The law incorporates rules for adjusting both the individual contribution limits and the voluntary 

spending limits to account for inflation. Id. § 3(13), 4(7). Adjustments are “based upon the 

percentage change over a four[-]year period in the United States bureau of labor statistics 

consumer price index for Denver-Boulder-Greeley, all items, all consumers, or its successor 

index.” Id. The indexed number is rounded down to the nearest twenty-five dollars. Id. The 

implementing regulations are updated to reflect current limits. Colo. Code Regs. § 1505-6, Rule 

10.17.1(b) (2020).  

Individual contribution limits are categorized into two tiers. Candidates in Tier 1 races—

those running for governor, secretary of state, state treasurer, and attorney general—are limited 

to individual donations of $1,250 per election cycle.1 Colo. Const. art. XXVIII, § 3(1); Colo. 

1 Section 2(6) of Article XXVIII defines an “election cycle” as any of the following: 

(a) The period of time beginning thirty-one days following a general election for
the particular office and ending thirty days following the next general election for
that office;

Case 1:22-cv-00247-JLK   Document 26   Filed 03/10/22   USDC Colorado   Page 2 of 21

29

Appellate Case: 22-1082     Document: 010110689892     Date Filed: 05/26/2022     Page: 35 



Code Regs. § 1505-6, Rule 10.17.1(b)(1). Colorado law allows candidates to accept and spend 

contributions for both elections at any time during the election cycle. Colo. Rev. Stat. § 1-45-

103.7(3). Tier 2 candidates are those running for state senate, state house of representatives, state 

board of education, regent of the University of Colorado, and district attorney. They are limited 

to contributions of $400 per election cycle. Colo. Const. art. XXVIII, § 3(1); Colo. Code Regs. § 

1505-6, Rule 10.17.1(b)(2). 

Upon enactment of Article XXVIII by popular initiative in 2002, the contribution limit 

for Tier 1 candidates was $1,000. That amount has increased by 25% in accordance with Article 

XXVIII’s inflation adjustment mechanism. Due to the mechanism’s rounding-down requirement, 

the limit for contributions to Tier 2 candidates has not changed since its addition to the Colorado 

Constitution in 2002. The adjustment mechanism has been employed every four years, beginning 

in 2007 and most recently in 2019. The contribution limits are scheduled for adjustment again in 

the first quarter of 2023.  

Section 4 of Article XXVIII establishes the framework for Colorado’s voluntary 

campaign spending limit option. It permits candidates to certify to the Secretary of State that they 

will abide by specified spending limits for the applicable election cycle. By doing so, candidates 

agree that their personal contributions are counted as political party contributions, and subjected 

to the aggregate limits of such contributions. Candidates may advertise their compliance with the 

(b) The period of time beginning thirty-one days following a general election for
the particular office and ending thirty days following the special legislative
election for that office; or

(c) The period of time beginning thirty-one days following the special legislative
election for the particular office and ending thirty days following the next general
election for that office.
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voluntary spending limit. The agreement is irrevocable, except as set forth in § 4(4).2 

Participation is encouraged through § 5(5), which doubles the individual contribution limit for a 

particular election if (a) another candidate in the race for the same office has not agreed to the 

voluntary spending limit and (b) the non-accepting candidate has raised more than 10% of the 

voluntary spending limit. As mentioned previously, the spending limits are indexed to inflation 

by the same adjustment mechanism used for adjusting the contribution limits. 

Plaintiffs Greg Lopez, Rodney Pelton, and Steven House bring this case against 

Defendants Jena Griswold, Colorado’s Secretary of State, and Judd Choate, the Director of 

Elections, both in their official capacities (the “Government” or “Defendants”). Ms. Griswold 

administers Colorado’s campaign finance laws, and Mr. Choate manages Colorado’s Division of 

Elections. 

Each plaintiff has been impacted by the contribution limits and voluntary spending limit 

option. Mr. Lopez is running for the office of governor, a Tier 1 candidacy. He is not a political 

newcomer. He ran for governor in 2018 and declared his most recent gubernatorial candidacy for 

that office on August 22, 2019. He testified that Colorado’s contribution limit has made it 

“extremely challenging” to run an effective campaign because it limits his ability to travel and to 

utilize media. He has accepted maximum donations for the current race and has identified donors 

who would contribute more if they were not prohibited from doing so by § 3(1). Mr. Lopez has 

elected not to limit his campaign spending in accordance with § 4. He asserts he is being 

2 Section 4(4) of Article XXVIII provides: “If a candidate accepts the applicable spending limit 
and another candidate for the same office refuses to accept the spending limit, the accepting 
candidate shall have ten days in which to withdraw acceptance. The accepting candidate shall 
have this option of withdrawing acceptance after each additional non-accepting candidate for the 
same office enters the race.” 
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punished for not doing so because his primary opponent—who has agreed to the spending limit 

of $3,395,275—is able to accept contributions twice as large as those Mr. Lopez can accept.  

Representative Pelton is currently a state representative, having run successful campaigns 

for his seat in 2018 and 2020. On November 24, 2021, he declared his candidacy for the 

Colorado Senate, a Tier 2 race, to fill an open seat in Senate District 35 in the 2022 election. Like 

Mr. Lopez, he claims his campaign has been restricted by Colorado’s low contribution limits. He 

testified to the difficulty of reaching his constituents in other counties when the rural district he 

seeks to represent as a state senator takes nearly five hours to drive across. He has not received 

any support from his political party for his current campaign. Although he elected to limit his 

campaign expenditures in accordance with § 4, he acknowledged at the hearing that he wasn’t 

aware of what the actual spending limit was—$122,200—and did not “think that that kind of 

money would be spent” in his race. Despite agreeing to the voluntary spending limits, 

Representative Pelton is not able to capitalize on a doubled individual contribution limit, 

however, because his primary opponent also agreed to abide by the voluntary spending limit. 

Mr. House is a Colorado resident who would like to contribute greater amounts to 

candidates in the current election cycle but is prevented from doing so by the individual 

contribution limits in Article XXVIII. He has a history of campaign contributions, including 

maximum donations to both Tier 1 and Tier 2 candidates. He testified that he has given the 

maximum amount allowed to a dozen or so candidates, and he would like to give more because 

he “care[s] about America” and he “want[s] to see people who have good ideas for how our state 

and country should operate be elected to office.” He further asserts that donors such as himself 

are harmed when their contributions to a candidate who has not agreed to the voluntary spending 
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limit are restricted to a greater extent than the contributions of donors supporting a different 

candidate who has agreed to the spending limits. 

Both Mr. Lopez and Representative Pelton hope to qualify for the primary ballot at a 

party assembly in early spring. Colorado has primary elections in June and statewide elections in 

November. In requesting a preliminary injunction, Plaintiffs claim that the need for relief is 

urgent and that the declaratory judgment they seek “would be little comfort” in “a year or so.” 

Mot. for Preliminary Injunction at 4. 

,,��/(*$/�67$1'$5'�

“A preliminary injunction is an extraordinary remedy never awarded as of right.” Winter 

v. Nat. Res. Def. Counsel, Inc., 555 U.S. 7, 24 (2008). When presented with a motion for a

preliminary injunction, courts in the Tenth Circuit consider whether: (1) the movant is 

substantially likely to succeed on the merits, (2) the movant will suffer irreparable injury if the 

injunction is denied; (3) the threatened injury to the movant outweighs the injury facing the 

opposing party under the injunction; and (4) the injunction is adverse to the public interest. 

Beltronics USA, Inc. v. Midwest Inventory Distrib., LLC, 562 F.3d 1067, 1070 (10th Cir. 2009). 

When the Government opposes the motion, the third and fourth factors merge. See Nken v. 

Holder, 556 U.S. 418, 435 (2009). It is the movant’s burden to establish that these factors weigh 

in favor of an injunction by a preponderance of the evidence. Citizens Concerned for Separation 

of Church & State v. City of Denver, 628 F.2d 1289, 1299 (10th Cir. 1980). 

Typically, a preliminary injunction serves the limited purpose of preserving the status 

quo ante3 in order to prevent irreparable harm until a court can make a final decision on the 

3 Frequently, status quo is used as a shortened term for status quo ante, but the absence of the 
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merits. Univ. of Texas v. Camenisch, 451 U.S. 390, 395 (1981). Three forms of specifically 

disfavored preliminary injunctions go farther:  (1) those that alter the status quo; (2) mandatory 

preliminary injunctions; and (3) preliminary injunctions that afford the movants all the relief they 

could recover at the conclusion of a full trial on the merits. O Centro Espirita Beneficiente Uniao 

Do Vegetal v. Ashcroft, 389 F.3d 973, 977 (10th Cir. 2004). Plaintiffs who seek a disfavored 

injunction must make a “strong showing” with regard to both the likelihood of success on the 

merits and the balance of harms. Id. at 976. 

The status quo ante to be maintained or altered is the “last peaceable uncontested status 

existing between the parties before the dispute developed.” Beltronics, 562 F.3d at 1070-71 

(quoting Schrier v. Univ. Of Colorado, 427 F.3d 1253, 1260 (10th Cir. 2005)). Plaintiffs assert 

the last uncontested status was before the addition of Article XXVIII to the Colorado 

Constitution in 2002. They are flatly mistaken. The last uncontested status between these parties 

was that which existed before the earliest of the following events:  when Mr. Lopez or 

Representative Pelton was prohibited from accepting a donation in excess of the contribution 

limits in this election cycle; when either candidate felt compelled to limit his protected speech by 

agreeing to the expenditure limits; or when Mr. House was limited in the amount he could 

contribute to a candidate in the current election cycle. Whatever the date of the triggering event, 

the status quo ante was governed by the application and enforcement of Article XXVIII’s 

campaign finance regime. By seeking to enjoin enforcement of Article XXVIII, Plaintiffs seek to 

alter the status quo ante. 

last word, “ante,” leads to a misperception that the term means the status “at present” rather than 
“before.” See Status Quo Ante, Black’s Law Dictionary (11th ed. 2019) (“The situation that 
existed before something else (being discussed) occurred.”). 
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The requested preliminary injunction is also disfavored because it would likely afford 

Plaintiffs all the relief they could recover at a full trial on the merits.4 Plaintiffs ask that I lift the 

contribution limits found in § 3 of Article XXVIII, and that I enjoin enforcement of the voluntary 

spending limits provisions in § 4. Such an injunction would leave Mr. Lopez and Representative 

Pelton’s campaigns unfettered in their ability to solicit, receive, and spend funds at a crucial 

point in the election cycle. Party assemblies are weeks away, and primary elections are in 

approximately four months. Mr. Lopez and Representative Pelton would be well served to solicit 

contributions at the earliest possible moment. Representative Pelton might exceed the spending 

cap by which he is currently bound. Mr. House would be free to make individual contributions 

that far exceed current limits within minutes of an injunction being issued. This is precisely the 

relief these Plaintiffs sought by filing their Complaint. 

Because Plaintiffs seek an injunction that would both alter the status quo ante and provide 

substantially all the relief they could recover at a full trial on the merits, the requested injunction 

is “historically” and “specifically disfavored.” O Centro, 389 F.3d at 975. As such, Plaintiffs’ 

Motion for a Preliminary Injunction “must be more closely scrutinized to assure that the 

exigencies of the case support the granting of a remedy that is extraordinary even in the normal 

course.” Id. As I explain below, the exigencies of the case do not support the extraordinary relief 

requested. 

4 Of course, were I to issue the requested preliminary injunction, it would be temporary and 
would not invalidate the challenged provisions of the Colorado Constitution and corresponding 
regulatory provisions for future elections. But at this stage in the election cycle, Plaintiffs would 
likely obtain all the relief they seek to impact their current campaigns. 
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The First Amendment to the U.S. Constitution safeguards an individual’s right to 

participate in public debate through political expression and political association. See Buckley v. 

Valeo, 424 U.S. 1, 15 (1976). Plaintiffs claim Colorado’s Article XXVIII and the corresponding 

regulations infringe on these rights in two ways:  (1) through impermissibly low limits on 

individual contributions to candidates for Tier 1 and Tier 2 political offices and (2) through a 

coercive voluntary expenditure limits scheme. To obtain a preliminary injunction that will alter 

the status quo ante, Plaintiffs must make a strong showing that they are likely to succeed on the 

merits of their claims and that the harm they face outweighs the harm to the public interest. O 

Centro, 389 F.3d at 975-76. I consider each sequentially, but I stress three points before doing 

so. 

First, what I find most convincing at this juncture is the Government’s contention that 

this is a highly fact-intensive inquiry and that the type of “record evidence” upon which the 

Supreme Court relied in Buckley v. Valeo is lacking here. 424 U.S. at 31; see also Randall v. 

Sorrell, 548 U.S. 230, 249 (2006) (noting “courts . . . must review the record independently and 

carefully” when reviewing contribution limits). Plaintiffs seek an injunction against a 

constitutional amendment that is now 20 years old, and they support their request with precedent 

that clearly suggests that, under these circumstances, the Government must be given an 

opportunity to develop the factual record. The extraordinary relief Plaintiffs seek requires the 

record to “be more closely scrutinized” and that plainly cannot be done with an inadequate 

record. O Centro, 389 F.3d at 975. 

The second point of emphasis is that when a litigant claims the Government has 

impermissibly impinged upon First Amendment rights, as Plaintiffs do here, “the Government 
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bears the burden of proving the constitutionality of its actions.” United States v. Playboy 

Entertainment Group, Inc., 529 U.S. 803, 816 (2000). If it can carry that burden, then Plaintiffs 

are unlikely to succeed on the merits of their claims.  

Third, I stress that there is no right to give or receive unlimited political contributions and 

no right to be free from having to make a choice regarding campaign financing. Generally, the 

Government may only restrict an individual’s First Amendment rights of speech and association 

in order to achieve a compelling governmental interest and with the most narrowly tailored 

means available. See, e.g., Fed. Election Commission v. Wisconsin Right to Life, Inc., 551 U.S. 

449, 464-65 (2007). The test for such restrictions by the Government is known as strict scrutiny. 

The Supreme Court has made clear, however, that contribution limits and voluntary 

spending limits are subject to a less demanding standard. See, e.g., Randall, 548 U.S. at 236-37. 

Plaintiffs reveal their significant misunderstanding of the law by “merging” an individual’s 

desire to be free from the regulations at issue in this case with the enumerated right of speech and 

the derivative right of association. As Chief Justice Roberts said in McCutcheon v. Federal 

Election Commission, “Buckley recognized that ‘contribution and expenditure limitations operate 

in an area of the most fundamental First Amendment activities.’ But it distinguished expenditure 

limits from contribution limits based on the degree to which each encroaches upon protected 

First Amendment interests.” 572 U.S. 185, 196-97 (2014) (citation omitted). In other words, 

freedom from fundraising limits is not a First Amendment rights itself but instead is adjunctive 

to those rights. Therefore, it can be regulated so long as the result of such regulation does not 

thwart the First Amendment rights themselves. The former is subject to the rule of reason 

defined by the Supreme Court, and the latter are the qualities entitled to protection. 
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A. Likelihood of Success on the Merits—Campaign Contribution Limits

The Supreme Court has stated and reiterated that “[a] limitation on the amount of money 

a person may give to a candidate or campaign organization” leaves the First Amendment rights 

of communication and association “significantly unimpaired.” Nixon v. Shrink Missouri Gov’t 

PAC, 528 U.S. 377, 386–87 (2000) (quoting Buckley, 424 U.S. at 21). Later, in Randall v. 

Sorrell, it drew a line in the sand:  Contribution limits may not be so low that they “harm the 

electoral process by preventing challengers from mounting effective campaigns against 

incumbent officeholders, thereby reducing democratic accountability.” 548 U.S. at 249.5  

Randall set out a procedure for determining whether contribution limits are too low. First, 

a court must assess whether certain “danger signs” indicate the electoral process is at risk. Id. 

Contribution limits that are substantially lower than limits previously upheld and those that are 

substantially lower than comparable limits in other states indicate a risk to the electoral process. 

Id. at 253. If both danger signs exist, courts “must review the record independently and 

carefully” to assess whether the limits are closely drawn to a sufficiently important governmental 

interest. Id. at 249 (citing Bose Corp. v. Consumers Union of United States, Inc., 466 U.S. 485, 

499 (1984)).  

In nearly fifty years of Supreme Court precedent, the only sufficiently important interest 

identified for limiting campaign contributions is that of preventing the appearance or actuality of 

quid pro quo corruption. See McCutcheon, 572 U.S. at 192. Randall offers five factors for 

assessing whether a contribution limit is closely drawn to the Government’s interest in 

5 Randall is a plurality decision in which there was no agreement by a majority of Justices as to 
the specific standard to be applied when reviewing contribution limits. Its guidance was therefore 
advisory for a number of years. The Supreme Court recently adopted Justice Breyer’s analysis in 
Randall in a per curiam opinion. See Thompson v. Hebdon, 140 S. Ct. 348 (2019). 
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preventing corruption or its appearance: (1) whether the limit will significantly restrict the 

amount of funding available for challengers to run competitive campaigns; (2) whether the limit 

also applies to political parties; (3) how the law establishing the limit treats volunteer services; 

(4) whether the limit is adjusted for inflation; and (5) whether there is any special justification for

the limit. 548 U.S. at 253-61.  

I begin with the danger signs. In Colorado, campaign contribution limits are currently 

$1,250 per election cycle for Tier 1 candidates and $400 per election cycle for Tier 2 candidates. 

Defendants concede both danger signs are present for the Tier 2 limit but do not for the Tier 1 

limit. See Resp. to Mot. for Preliminary Injunction at 6. Nevertheless, it is not a close call. When 

adjusted for inflation, the Tier 1 limit is lower than limits previously upheld by the Supreme 

Court for statewide offices. See Buckley, 424 U.S. at 7 ($5,056); Shrink, 528 U.S. at 383 

($1,790).6 And while the parties dispute which states have comparably lower limits, there is no 

question that Colorado’s limit for statewide races is among the lowest and there is also no 

requirement that it be at the very bottom of the list before a red flag is raised. See Thompson, 140 

S. Ct. at 351. Thus, the danger signs are likely present for both Tier 1 and Tier 2 limits.

Continuing the Randall analysis, I next consider whether the limits are closely drawn to a 

sufficiently important governmental interest. Defendants do not mince words regarding the 

interest at stake:  “Colorado has a sufficiently important government[al] interest in deterring 

corruption and the appearance of corruption. The people of Colorado have spoken emphatically 

that this is an interest of theirs, having enacted numerous campaign finance measures by 

initiative.” Resp. to Mot. for Preliminary Injunction at 8. Plaintiffs assert the “anti-corruption 

6 These amounts were calculated through the Bureau of Labor Statistics’ inflation calculator, 
which calculates a sum’s present value as of January 2022. Bureau of Labor Statistics, CPI 
Inflation Calculator, https://data.bls.gov/cgi-bin/cpicalc.pl. 
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rationale in support of Article XXVIII [is] an inappropriate post-hoc justification.” Mot. for 

Preliminary Injunction at 23. Without more evidence, this assertion cannot be countenanced. 

Further, I cannot discount the fact that the very first statement of the constitutional amendment, 

supported and adopted by a majority of Colorado voters, “declare[s] that large campaign 

contributions to political candidates create the potential for corruption and the appearance of 

corruption.” Colo. Const. art. XXVIII, § 1. Satisfied that a sufficiently important governmental 

interest is involved, I go on to apply the five Randall factors to assess whether Defendants are 

likely to prove that the contribution limits are closely drawn to that interest. 

First, the evidence presented suggests that the individual contribution limits do not 

significantly restrict the amount of funding available for challengers to run competitive 

campaigns. Plaintiffs point to the rise in the average cost of a competitive race “from about 

$82,000 to over $232,000 in just twelve years.” Mot. for Preliminary Injunction at 11. That fact 

provides meager information, saying nothing about the source or effectiveness of these campaign 

funds. For example, Plaintiffs identify television as being the most expensive and one of the 

most preferred methods of mass communication, but their expert witness on campaign financing 

and spending, Professor Seth Masket, described door-to-door campaigning by volunteers as 

being more effective than television advertising. 

In Colorado, individuals may contribute unlimited amounts to independent expenditure 

committees, which in turn can spend unlimited amounts in support of candidates. Plaintiffs’ 

expert witness on political party functioning and candidate races in Colorado, Benjamin Engen, 

explained that incumbents are far less likely than challengers to receive money from such special 

interest groups. Professor Masket offered a regression analysis to demonstrate that a challenger’s 
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chances of success increase by 3% if he outraises an incumbent.7 But, on cross-examination, he 

admitted that the analysis does not account for spending by outside groups. Ultimately, Professor 

Masket conceded the possibility that an increase in the contribution limits might result in an 

increased advantage to incumbents. 

Defendants’ expert on campaign finance data and statistics, Professor Douglas Spencer, 

offered a compelling counterpoint to the testimony by Plaintiffs’ expert witnesses. When asked 

to address trends in incumbency win rates for legislative candidates over a particular timeframe, 

he candidly admitted that the two weeks he had been given to review data was wholly 

insufficient. He explained: 

If I had more time, I would try to get as many years[’s worth of data as possible] 
and do what’s called a cross-sectional time series so not only are we looking at the 
time series in Colorado but comparing that time trend to the trend in Montana and 
the time trend in New Hampshire because it’s not even just what’s happening in 
Colorado. Colorado politics are impacted by what’s going on in the country. 

With additional time, Professor Spencer testified, he would “find more data and . . . more 

controlled variables [] to figure out whether or not [his] top line opinions hold,” and he would 

compare the trends in Colorado to those of other states. It is precisely that type of analysis that 

would help the court determine whether Colorado’s contribution limits prohibit challengers from 

running competitive campaigns. Without solid evidence in the record that challengers cannot run 

competitive campaigns under current contribution limits, this factor must tilt in the 

Government’s favor.  

7 Plaintiffs moved to admit four exhibits at the hearing and I admitted them conditionally, 
reserving Defendants’ objections until the conclusion of the evidence. Although no specific 
objections were made, Defendants assailed the reliability of the proffered exhibits on cross-
examination. I now admit Exhibits 2-5, but my doubt as to their reliability and accuracy highlight 
why a full record is necessary before any relief is granted in this case. 
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As for the second Randall factor, the limits for political parties to donate to candidates is 

significantly higher than the individual limits:  a political party can contribute $697,025 to a 

gubernatorial candidate—an amount that exceeds the combined contribution limits of 1,000 

individual donors. See Colo. Code Regs. § 1505-6, Rule 10.17.1(h). Other Tier 1 candidates can 

receive up to $135,775. Id. While party limits for donations to Tier 2 candidates are lower, they 

are all five-figure sums that dwarf the $200 limit for party contributions to a candidate found 

unconstitutional in Randall. 548 U.S. at 256-57 (determining Vermont’s $200 limit for party 

contributions “threaten[ed] harm to a particularly important political right, the right to associate 

in a political party”). At the hearing, Plaintiffs presented evidence that political parties are 

limited in their ability to give at such high amounts and that due to restrictions on contributions 

to political parties, see Colo. Const. art. XXVIII, § 3(3), the availability of large contributions 

from political parties is illusive, particularly to candidates in smaller races. The parties offered 

contrasting statistics about the actual amounts given by political parties to challengers in 

competitive races and the circumstances under which they are given. Their disagreement only 

reinforces my belief that the record begs further development. This consideration also suggests 

the law is sufficiently tailored. 

Third, a more complete record will assist the court in evaluating the impact of Article 

XXVIII’s treatment of volunteer services. For now, it is enough to compare the treatment of 

volunteer services under Colorado law to the laws impacting volunteers in Randall. Here, as in 

Randall, a volunteer’s expenses are counted against his campaign contribution limit, but the 

concerns expressed there are not present here. In Randall, the law addressing volunteer 

expenditures encompassed “anything of value, paid . . . for the purpose of influencing an 

election” that was “intentionally facilitated by, solicited by or approved by the candidate.” 

Case 1:22-cv-00247-JLK   Document 26   Filed 03/10/22   USDC Colorado   Page 15 of 21

42

Appellate Case: 22-1082     Document: 010110689892     Date Filed: 05/26/2022     Page: 48 



Randall, 548 U.S. at 259. The Court noted that a volunteer’s travel expenses could quickly 

exceed the contribution limit. Id.  

Under Colorado law, though, the relevant definition of a contribution is “[a]nything of 

value given, directly or indirectly, to a candidate for the purpose of promoting the candidate’s . . . 

election.” Colo. Const. art. XXVIII, § 2(5)(a)(IV). Travel expenses are not given to a candidate 

directly or indirectly because such a “contribution” requires that “(1) a thing of value (2) be put 

into the possession of or provided to a candidate or someone acting on the candidate’s behalf (3) 

with the intention that the candidate receive or make use of the thing of value provided (4) in 

order to promote the candidate’s election.” Keim v. Douglas Cnty. Sch. Dist., 399 P.3d 722, 729 

(Colo. App. 2015). Plaintiffs have not shown how travel expenses can be “put into the possession 

of or provided to a candidate,” and therefore counted against a volunteer’s contribution expenses. 

In Randall, the Court expressed particular concern that the contribution limits were not 

indexed to inflation—the fourth factor. Id. at 238. Here, Article XXVIII includes an inflation 

adjustment mechanism. The system is not perfect. Plaintiffs identify a concerning trend in the 

limits, particularly the Tier 2 limit which has remained static despite a 55% increase in the 

consumer price index since 2002. Though not as stark a comparison, distance steadily grows 

between the consumer price index and the Tier 1 limit, which has increased only 25% in 20 

years. But, as the Government points out, Plaintiffs have filed suit in the last quarter of the 

inflation adjustment period, thereby skewing the comparison in their favor. While the failure of 

the inflation adjustment mechanism to affect the Tier 2 limit at all since the law’s passage is 

troublesome, that fact alone does not tilt this factor in Plaintiffs’ favor at this early stage in the 

litigation. A fully developed factual record is necessary to put this amount into proper 

perspective. 
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No special justification is given for Colorado’s particular contribution limits, so I do not 

address the fifth Randall factor.  

The Government has offered a sufficient basis to conclude that at least three factors favor 

a finding that the limits established in Article XXVIII are tailored to the important interest of 

avoiding “the potential for corruption and the appearance of corruption,” and that its individual 

contribution limits are therefore likely constitutional. Colo. Const. art. XXVIII, § (1). Even more 

convincing, however, is the Government’s emphasis at the hearing that this is a fact-intensive 

case and “there just hasn’t been the opportunity yet for the parties to develop . . . a sufficient 

record based on adequate expert testimony [and] adequate factual witness opportunity.” 

B. Likelihood of Success on the Merits— Voluntary Spending Limits

Plaintiffs are also unlikely to prevail on the merits of their second claim related to 

voluntary spending limits for candidates. To assess whether a voluntary spending limit option is 

constitutional, I must first determine whether § 4 of Article XXVIII burdens the rights of speech 

and association. Buckley, 424 U.S. at 44. If it does, the constitutionality of § 4 “turns on whether 

the governmental interests advanced in its support satisfy the exacting scrutiny applicable to 

limitations on core First Amendment rights of political expression.” Id. at 44-45. 

Provisions in a statute that regulate speech must be differentiated from those that regulate 

campaign finance generally. Plaintiffs’ earliest argument at the preliminary injunction hearing 

was that “corruption is the only rationale for campaign finance regulation.” That assertion is 

overly simplistic. Corruption is the only recognized rationale for campaign finance regulations 

that burden the rights of speech and association. True, a statutory scheme that coerces candidates 

into limiting their campaign expenditures indubitably burdens the First Amendment rights. See 
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Buckley, 424 U.S. at 23 (explaining “expenditure ceilings impose . . . severe restrictions on 

protected freedoms”). A statutory choice to limit campaign speech that is offered to all 

candidates without discrimination entails no such burden. There is no inherent constitutional 

defect in a law’s choice-increasing framework when, as here, it does not burden a candidate’s 

First Amendment rights. 

In Colorado, candidates may limit the quantity of their political speech through an 

agreement to limit their campaign spending. If they do so, they can advertise freely and perhaps 

gain support from the portion of the electorate that supports such limits. They may also benefit 

from larger contributions. The doubled contribution limit is not guaranteed, however, as an 

agreement to abide by the voluntary spending limit from every candidate in the race returns the 

maximum contribution to the lower limit. Alternately, a candidate may decline both the potential 

advantages and the potential risks by choosing to leave their political speech unbridled.  

Take, for example, a gubernatorial candidate such as Mr. Lopez. At the time he files a 

candidate affidavit, Mr. Lopez can choose to certify to Colorado’s Secretary of State his 

acceptance of the statutory spending limit for his race:  approximately 3.4 million dollars. He 

may then advertise his decision. Once another candidate who does not agree to abide by the 

voluntary spending limits enters the race, Mr. Lopez has ten days to withdraw his acceptance, or 

he can begin accepting individual contributions of $2,500 per election cycle rather than $1,250, 

so long as his opponent has raised more than ten percent of the voluntary spending limit 

($340,000). But Mr. Lopez runs a risk:  If Mr. Lopez’s opponent also agrees to the voluntary 

spending limit—and no other opponent refuses—then no candidate benefits from doubled 

individual contribution limits. In effect, Mr. Lopez risks agreeing to limit his speech without the 

corresponding benefit of increased contribution limits. 
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By describing this statutory scheme as coercive, Plaintiffs suggest the carrots offered in 

exchange for accepting the limits hold such great appeal that candidates don’t have a meaningful 

choice. Or, on the other side of that coin, they suggest the sticks threatening those who do not 

agree to limit their expenditures are so fearsome they cannot be endured. But I have already 

determined that the contribution limits are likely constitutional, so I can hardly call it a form of 

punishment to abide by them. What’s more, neither the appeal of the incentives nor the fear of 

the political ramifications is great enough to convince even half of Colorado candidates to agree 

to spending limits. In 2018, one quarter of the Tier 1 candidates and one third of Tier 2 

candidates elected to abide by the voluntary expenditure limits. Bouey Decl. ¶ 6, ECF No. 14-1.  

Plaintiffs point out that a candidate might agree to the spending limits as a defensive 

strategy because it would preclude his opponent from potentially benefitting from doubled 

contribution limits. They complain they are penalized for making use of this tactic by the 

concomitant limit on the quantity of political speech. Alternately, they claim they would be 

penalized for not availing themselves of the tactic because their opponent could then raise funds 

at a faster clip. Plaintiffs argue that either penalty constitutes an unconstitutional abridgment of 

their rights under the First Amendment. This argument proves too much. Again, there is no First 

Amendment right to be free from having to make a choice regarding campaign financing. Indeed, 

each candidate must pursue some strategy throughout his campaign, and each strategy is likely to 

catalyze a response that could impact his chances of election. Plaintiffs fail to see the 

interconnectedness of their campaign speech with that of their opponents and with the public 

interest. That failure is embodied in Plaintiffs’ refusal to acknowledge that an opponent who can 

benefit from increased contribution limits may later be hampered by the campaign expenditure 

cap. 
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While it is true the Supreme Court has never condoned the creation of different 

contribution limits for opposing candidates, see Riddle v. Hickenlooper, 742 F.3d 922, 929 

(citing Davis v. Fed. Election Commission, 554 U.S. 724, 738 (2008)), Section 4’s differing 

contribution limits are not foisted upon specified classes of candidates—they are selected at will 

by the candidates. The fact that Mr. Lopez and Representative Pelton have made different 

choices despite their shared frustration with the statutory scheme is evidence that candidates are 

free to choose though they may not like the political ripples caused by that choice. On the record 

as it stands, I find that Defendants are likely to demonstrate the constitutionality of this choice-

increasing framework at trial. 

C. Irreparable Injury

The inquiry into Plaintiffs’ alleged irreparable injury melds into the inquiry on their 

likelihood of success on the merits. While “[t]he loss of First Amendment freedoms, for even 

minimal periods of time, unquestionably constitutes irreparable injury,” Verlo v. Martinez, 820 

F.3d 1113, 1127 (10th Cir. 2016) (quoting Elrod v. Burns, 427 U.S. 347, 373 (1976)), I have

found that Plaintiffs’ loss is speculative as they are unlikely to succeed on the merits of their 

First Amendment claims. Plaintiffs offer no argument that any other form of harm is imminent. 

Accordingly, I find Plaintiffs are not likely to suffer irreparable injury in the absence of a 

preliminary injunction.  

D. Harm to the Public Interest

Plaintiffs seek to enjoin a decades-old law on an expedited basis, without a fully 

developed factual record. The public has a significant interest in not suffering the reverberations 
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of a federal court order that declares a constitutional referendum unconstitutional on the basis of 

an incomplete record. This is particularly true when the law concerns campaign finance 

regulation—an inherently fact-intensive subject under Supreme Court jurisprudence—and when 

the injunction is sought just as the election cycle erupts into life.  

Moreover, the approval of the referendum imposing the constitutional limits by Colorado 

voters is indicative of their perception of corruption or the appearance of it. The harm produced 

by corruption or its appearance to the common interests of all citizens is self-evident. One would 

have to ignore the traditions and expressed values of this nation from its inception to conclude 

otherwise. The balance of harms lies squarely in favor of the public’s interest. 

,9��&21&/86,21�

For the reasons provided in this Order, Plaintiffs’ Motion for Preliminary Injunction 

(ECF No. 8) is DENIED.  

DATED this 10th day of March, 2022. 

JOHN L. KANE 
SENIOR U.S. DISTRICT JUDGE 
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