
 

 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEW HAMPSHIRE 

 

 

BETHANY R. SCAER and STEPHEN SCAER, 

 

Plaintiffs, 

 

v. 

 

CITY OF NASHUA, a Municipal Corporation, 

JAMES W. DONCHESS, Mayor, City of Nashua, in 

his official and individual capacities, and 

JENNIFER L. DESHAIES, Risk Manager, City of 

Nashua, in her official and individual capacities, 

 

Defendants. 

 

  

 

THE DEFENDANTS’ OPPOSITION TO THE PLAINTIFFS’  

MOTION FOR PRELMINARY INJUNCTION 

 

 NOW COME the Defendants, City of Nashua (“the City”), James W. Donchess, Mayor of 

the City of Nashua (“Mayor Donchess”), and Jennifer L. Deshaies, Risk Manager for the City of 

Nashua (“Deshaies”) (collectively the “Defendants”), by and through counsel, who hereby submit 

this joint Opposition to the Plaintiffs’ Motion for Preliminary Injunction. As described in greater 

detail in the Defendants’ accompanying Memorandum of Law, as grounds for this Opposition, the 

Defendants state that the City’s 2022 Flagpole Policy complies with Supreme Court precedent and 

clearly provides the use of the flagpole is deemed to be government speech. As government speech 

is exempt from First Amendment scrutiny, the Plaintiffs, Bethany R. Scaer and Stephen Scaer (the 

“Plaintiffs” or the “Scaers”) (1) have failed to demonstrate a likelihood of success on the merits; 

(2) have failed to demonstrate that they would incur irreparable harm; (3) have failed to 

demonstrate that the balance of hardships tips in the plaintiffs’ favor; and (4) have failed to 

demonstrate that the requested relief will not harm the public interest. Winter v. Nat. Res. Def. 
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Council, Inc., 555 U.S. 7, 20 (2008).  Furthermore, the injunctive relief sought by the Plaintiffs is 

now moot due to the City implementing a new flagpole policy on October 7, 2024. See Ford v. 

Bender, 768 F.3d 15, 29 (1st Cir. 2014). 

WHEREFORE, the Defendants respectfully request that this Honorable Court: 

 

A) DENY the Plaintiffs’ Motion for Preliminary Injunction and 

 

B) GRANT any further relief that is deemed just and proper. 

 

Respectfully submitted, 

 

City of Nashua, Defendant    James W. Donchess, Defendant 

By its attorneys,     By his attorneys, 

      

/s/ Jonathan A. Barnes    /s/ Michael A. Pignatelli 

Steven A. Bolton, Esq. (NH Bar #67)   Michael A. Pignatelli, Esq. (NH Bar #2026) 

Celia K. Leonard, Esq. (NH Bar #14574)  Adam B. Pignatelli, Esq. (NH Bar #20211) 

Jonathan A. Barnes, Esq. (NH Bar #20061)  Rath, Young, and Pignatelli, P.C. 

City of Nashua     20 Trafalgar Square, Suite 307 

Office of Corporation Counsel   Nashua, NH 03063 

229 Main Street, P.O. Box 2019   (603) 889-9952 

Nashua, NH 03061-2019    map@rathlaw.com 

(603) 589-3250     abp@rathlaw.com 

boltons@nashuanh.gov 

leonardc@nashuanh.gov   

barnesj@nashuanh.gov 

 

Jennifer L. Deshaies, Defendant 

By her attorneys, 

 

/s/ Peter G. Callaghan 

Peter G. Callaghan,  Esq. (NH Bar No. 6811) 

Kat Mail, Esq. (NH Bar No. 274914) 

Preti Flaherty, PLLP 

P.O. Box 1318 

Concord, NH 03302-1318 

(603) 410-1500 

pcallaghan@preti.com 

kmail@preti.com     Dated: October 10, 2024 
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CERTIFICATE OF SERVICE 

 

I hereby certify that a copy of the foregoing has this day been forwarded through the 

Court’s electronic filing system to Bethany R. Scaer and Stephen Scaer and to all counsel 

of record.  

 

/s/ Jonathan A. Barnes_______  

Jonathan A. Barnes 
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